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INTRODUCTION 


In many separate pieces of legislation and through a multitude of ad- 
ministrative activitieSj the federal government has taken an active 
hand in determining the position and shaping the fortunes of wage 
earners. The policy implied in these various statutes and adminis- 
trative acts points in one general direction — improving the economic 
and social lot of the working men and women. Nevertheless there are 
cases where the policy set forth in one law or administered by one 
agency proves to be more or less inconsistent with that of another 
statute or other administrators. Sometimes a piece of labor legislation 
designed to attain one objective actually is being used to attain another 
goal. 

Since labor policies have been embodied in different laws not di- 
rectly related to each other, and since many separate agencies have 
been administering these laws, there have been few systematic studies 
of similar problems presented under different laws. Some studies have 
been made of the attitude of the National Labor Relations Board 
toward collective bargaining, but nothing has been done to relate its 
treatment of this problem to the way the several phases of the problem 
have been handled under the Railway Labor Act. Again, some studies 
have been made of wage fixing xmder the Fair Labor Standards Act 
and others of wage determination under other laws, but no one has 
published a general analysis of the principles applied by the several 
agencies dealing with wage determination. 

The failure to develop a unified labor pohcy has been due partly to 
the Constitution. It is a fundamental principle of American constitu- 
tional law that the national government can exercise only those powers 
that are specifically granted to it, together with such other powers as 
are necessary and proper to carry out the granted powers. Since the 
Constitution makes no direct grant of authority to the national govern- 
ment to regulate labor, it is only through relatively limited channels 
that it can act in this field. As a result, its labor policy has sometimes 
been expressed indirectly and always in a fragmentary manner. Thus to 
illustrate, it is mainly through its specific power to regulate interstate 
commerce and through its power to spend money to promote the 
general welfare that the federal government can guarantee to workers 
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the right to organize and can encourage the development of labor or- 
ganizations. Indirectly the federal government can enunciate a policy 
as to the desirability of collective action, through the power of the 
courts to hold state laws unconstitutional, especially on the ground that 
they deprive a person of life, liberty, and property without due process 
of law in violation of the Fourteenth Amendment. Finally, since the 
federal courts have jurisdiction over cases involving diversity of citi- 
zenship, they can by adjudication, at least to a limited extent, express 
an attitude toward concerted activities of workers.^ 

From its power to regulate interstate commerce, the federal govern- 
ment derived its authority to control concerted activities of workers by 
such laws as the Sherman Anti-Trust Act or the National Labor Rela- 
tions Act. Since Congress has the power to control the jurisdiction and 
procedure of the federal courts, by the Norris-LaGuardia Act it could 
make unenforceable in the federal courts any contract whereby an 
employee agreed not to join a union. Because the federal courts have 
jurisdiction over cases between parties who are citizens of different 
states and over cases involving the validity of state laws under the 
federal Constitution, they have been able to express views on the 
desirability and legality of picketing. 

Our federal form of government further complicated the develop- 
ment of a unified labor policy. All powers not specifically granted to 
the national government belong to the states, unless the Constitution 
specifically denies them to the states. Hence many problems of labor 
relations that the national government has not or cannot touch are 
within the power of the states, should they care to exercise their 
authority. In many instances the federal government actually assumes 
that the states have exercised their authority in fields that are beyond 
the jurisdiction of the national government. 

Thus although by federal law, workers have a right to organize 
unions, the legal basis of such labor organizations springs entirely 
from state statute or common law. Employers have an obligation 
under national law to engage in collective bargaining, but the legal 
enforceability of the agreement arrived at by the collective bargaining 
process is determined by state law. Under federal law it may be legal 
for a trade union and an employer to enter into a closed shop contract, 

^ This is definitely restricted by the decision in Ene Radroad Co. v Tomfkms, 
304 U S 64 (1938). 
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but the right of a specific worker to join a ^nion and the power of that 
union to expel a worker are determined not by the United States, but 
by the laws of the several states. 

Partly because of these constitutional limitations, the powers of the 
national government in the field of labor are embodied in many un- 
related laws enacted at different times to attain various objectives and 
shaped by diverse forces. When policy is embodied in many separate 
laws, inconsistencies and mcongruities are likely to develop. Varied and 
dissimilar devices frequently are used to implement similar policies. 
Thus we shall see that the methods used to enforce labor’s right to 
organize are diverse. Under the Railway Labor Act, judicial methods 
are used, while under the National Labor Relations Act, only adminis- 
trative remedies are provided. Again, we shall see that some rights are 
derived directly from the Constitution (the right to picket), while 
others are derived only from statutes (as labor’s right to organize free 
from employer interference). In other cases the task of stating policy 
is made dijEcult because the statutory authorization is only partial and 
indirect (as for instance the policy of encouraging the peaceful settle- 
ment of labor disputes). 

In this process of description and analysis, an effort will be made to 
determine what are the basic objectives of our labor policy. The divi- 
sion of constitutional authority, piecemeal legislation, and many inde- 
pendent administrative agencies make it possible for the government 
to pursue diverse objectives at the same time. Consequently it is neces- 
sary to analyze the objectives of the different laws as actually applied 
so that we may judge whether they supplement one or another, or 
whether inconsistent objectives are being pursued. 

This study will attempt to survey the general labor policy of the 
federal government in a systematic, analytical manner. The attitude of 
the government toward labor will be taken up on a subject matter 
basis, not on the basis of the individual statutes or agencies involved. 
The policy on a given topic will be considered irrespective of the 
agency that formulates it or carries it out. The attitude of the govern- 
ment IS the primary issue 5 the major interest is not the laws, regula- 
tions, and decisions embodying the policy, nor is it the institutions that 
apply it. An effort will be made to find policy by considering what 
agencies actually do, not merely what they say they do. No attempt 
will be made to present the federal labor policy in all of its details and 
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ramifications. The basic underlying issues will be stressed. Only within 
the last twelve years has the federal government manifested a major 
interest in this field j therefore the emphasis will be placed on the policy 
existing in this period. 

Some specific activities of the federal government in the labor field 
have not been included. Unemployment insurance is not considered, 
because it is being adequately covered in a study of social secunty 
shortly to be published by the Broofangs Institution. The attitude of 
the government toward technological changes and their consequences to 
labor and toward union-management co-operation is not described, 
because the evidence bearing upon its handling of these problems is so 
scattered and fragmentary that it is difficult to discover any definite 
attitude of the government toward these questions. 

Likewise some general aspects of the activities of the government in 
the field of labor have not been analyzed. Limitations of time and 
space have prevented a consideration of the political and economic 
forces that have shaped the policies in this field. The administrative 
machinery that implements and applies the various policies is touched 
upon only in an incidental manner. Although it is believed that the 
machinery of administration can be studied only in connection with the 
actual subject matter that it is administering, here again limitations of 
time and space made such an analysis impossible. 

Above all, it should be remembered that this study attempts to de- 
scribe and analyze only the actual labor policy of the government. It 
is not concerned with the desirability of the objectives of the policy, 
and it does not seek to discover whether any given policy is successful 
in attaining its objectives. 

In the following chapters the major aspects of federal labor 
policy will be considered. An attempt will be made to determine what 
are the objectives of the government, the methods of attaining these 
goals, and the standards that are actually applied. Consistencies and 
inconsistencies in objectives, principles, and methods will be indicated. 

In Chapter I there will be presented a brief survey of the develop- 
ment of labor legislation and of the institutions designed to carry out 
such legislation. It is hoped that this discussion will indicate the piece- 
meal development of labor law and administration. 

To secure better terms of employment, workers attempt to increase 
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their power to bargain with employers by engaging in various forms 
of c^certed action 5 these include the formation of unions^ strikes^ 
picketing, and boycotts. The attitude of the government toward the 
efforts of workers to increase their bargaining power will be considered 
in Chapter IL 

Collective bargaining is the outstanding manifestation of concerted 
action. Actually workers join umons to make such bargaining possible, 
and stnke and picket as a means of mahng it effective. The steps the 
government has taken to assist workers in collective bargaining will be 
discussed in Chapter III. The purpose of this process is to negotiate a 
collective agreement. The nature of these agreements and the rights 
and duties arising under them will also be summarized in this chapter. 

In attempting to assist the concerted action of workers, the govern- 
ment has influenced the form and organization of unions. If em- 
ployers are to bargain collectively with their employees, they must 
be able to know the groups of employees with which they must bar- 
gain. Consequently several government agencies designate appropnate 
bargaining units in different fields. How do these agencies influence 
the organization of the labor umons that workers join? In several 
other ways the government influences the form of labor organizations. 
These problems will be considered in Chapter IV. 

In addition to the bargaining power of the workers, the condition 
of the labor market affects the terms of employment. The attitude of 
the government toward the labor market will be investigated in Chap- 
ter V. Its attempts to influence the supply of labor will be considered, 
together with its efforts to distribute information on the conditions of 
the market. 

The bargaining power of labor and the condition of ihe labor mar- 
ket are not the only factors that determine the conditions of employ- 
ment. The government also attempts to influence or even dictate 
some of the terms of employment. Whether or not an employee 
must be a union member is an important item in the employment 
contract. In Chapter VI the attitude of the government toward various 
forms of union preference and assistance that might be made a part 
of the labor contract will be analyzed. 

What the government does to determine the wages of workers will 
be summarized in Chapter VII. 
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The efforts of the national government to control the hours of 
employments^ to regulate child labor, and to maintain safe working 
conditions will be examined m Chapter VIII. 

When employers and employees fail to arrive at mutually satis- 
factory terms of employment, a labor dispute develops. The govern- 
ment’s attempts to settle labor disputes without resort to strikes will 
be investigated in Chapter IX. The methods and policies of the dif- 
ferent agencies engaged in conciliation and arbitration will be de- 
scribed. 

The special agencies established during World War II to facilitate 
the peaceful settlement of labor disputes will be discussed in Chap- 
ter X. 

Against the background of diverse and piecemeal legislation, sep- 
arate administrative agencies, basic principles that are not entirely 
harmonious, and a division of the field between the different levels of 
government, an attempt will be made in Chapter XI to consider the 
policy of the federal government toward these different problems in 
the field of labor relations. 



CHAPTER I 


THE DEVELOPMENT OF NATIONAL 
LABOR POLICY 

Because there are many different laws and numerous separate ad- 
ministrative agencies dealing with labor, a summary of the develop- 
ment of the government’s attitudes and activities in this field will 
give some perspective to an analytical discussion. As a result of this 
summary, it is hoped the reader will understand that federal labor 
legislation and administrative agencies developed piecemeal and were 
designed to meet specific problems. First we shall survey the activities 
of the government in the field of labor before 1933. This broad survey 
will be followed by a brief historical summary of the developments 
during the past twelve years, legislation, adnainistrative institutions, 
and judicial attitudes will be considered. 

I. GENERAL DEVELOPMENT OF GOVERNMENT INTEREST IN 
LABOR BEFORE 1933 

For a century and a quarter the national government did little in 
the labor field other than gather limited amounts of information. 
Practically nothing was done during the first hundred years of our 
national history. Only in 1884, thirteen years of agitation by 
labor groups, did Congress create a Bureau of Labor in the Depart- 
ment of the Interior.’- The duty of this Bureau was to collect data 
concerning wages and hours of employment and information on the 
^^means of promoting their [workers’] material, social, intellectual, and 
moral prospenty.” Its function was solely to gather information 5 it 
had no regulatory powers. Four years later Congress changed the 
name of this establishment to the Department of Labor, and thereby 
it became an independent establishment, although not of cabinet 
rank.^ Upon the request of President Theodore Roosevelt, Congress 
in 1903 established a Department of Commerce and Labor.® The old 
Department of Labor was transferred to the newly created Depart- 
ment. The Office of the Commissioner-General of Immigration was 
also transferred to the new Department from the Treasury. By the 

’Act of June 27, 1884, 23 Stat. 60. 

’Act of June 13, 1888, 25 Stat. 182 

*Act of Feb. 14, 1903, 32 Stat 825. 
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Act of April 9 j 1912^ a Children’s Bureau was established in this 
Department to study and report on the special problems of children/ 

Not until igi$ was a Defartment of Labor 
established with a head of Cabinet rank. 

Labor pressure led Congress on March 4, 1913, again to establish 
a separate Department of Labor but this time with a head of Cabinet 
rank/ The purpose of the Department was declared to be ^‘^to foster, 
promote, and develop the welfare of the wage earners of the United 
States, to improve their working conditions, and to advance their 
opportunities for profitable employment.”® The Bureau of Labor, re- 
named the Bureau of Labor Statistics, was transferred to the new 
Department along with the Children’s Bureau and the Immigration 
Bureau. This latter agency was divided into two sections — a Bureau 
of Immigration and a Bureau of Naturalization. The Secretary of 
Labor was directed to attempt to mediate labor disputes.^ This was 
the only new function given to the Department. 

About 1915 as a result of the Secretary’s power to mediate labor 
disputes, the Conciliation Service developed into a separate division.® 
From some activities of the Bureau of Immigration, the United 
States Employment Service emerged during World War 1 .® After 
that war, it functioned as a co-operative organization partly financed 
by state and municipal funds. In 1920 Congress created the Women’s 
Bureau to study and report on the special economic and social prob- 
lems of women.^® This Bureau was an outgrowth of the Women in 
Industry Division created in 1918 by the Secretary to deal with 
problems of women in wartime employment.^^ 

Former trade union officials headed the Department of Labor from 
1913 to 1933. The first Secretary, William B. Wilson, had been 
Secretary-Treasurer of the United Mine Workers of America. He 
had also been a member of Congress, where he was Chairman of the 
House Committee on Labor. His appointment had the approval of 

* 37 Stat. 79 
37 Stat 736 

® The same, Sec i . 

^ The same, Sec. 8, 

® John Lombardi, Labor^s Voice m the Cabinet (1942), p. 98. 

° The same, pp 142-60. 

^“41 Stat. 987. 

Lombardi, Labot^s Voice in the Cabinet^ p. 309. 
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the American Federation of Labor. James J. Davis, who succeeded 
to the position in 1921, had been an official of the Amalgamated Asso- 
ciation of Iron, Steel, and Tin Workers of America. President Hard- 
ing had cleared his appointment with the American Federation of 
Labor m advance. When Mr. Davis went to the Senate in 1930, 
President Hoover appointed W. N. Doak. He had been Vice Presi- 
dent of the Brotherhood of Railroad Trainmen, and at one time 
headed the Labor Division of the Republican National Committee. 
The A.F, of L. did not approve of his appointment, and it even as- 
serted that the President should select the Secretary of Labor from a 
panel of names submitted by it.^^ 

Before 1933 few tmfoitant 
labor laws were enacted. 

Little actual regulatory activity in the general field of labor was 
attempted by the federal government before 1933. The Anti-Trust 
Act of 1890 was probably the first positive federal law that had a 
restnctive effect on labor.^^ It prohibited any restraint on interstate 
commerce in the form of an agreement, contract, or trust. The Su- 
preme Court held that it applied to concerted acts of workers such as 
strikes and boycotts when designed to restrain interstate commerce.^^ 
In 1914 labor organizations prevailed upon Congress to include in the 
Clayton Act several provisions which the unions believed would re- 
move labor activities from the Anti-Trust Law.^® But the Supreme 
Court held that “it was but declaratory of the law as it stood before” 
its enactment.^® By the Norris-LaGuardia Anti-Injunction Act of 1932, 
Congress again attempted to free labor from the Anti-Trust law.^^ 
By this law the federal courts are prohibited from issuing injunctions 
in labor disputes, and as applied by the Supreme Court, it effectively 
freed labor from the limitations of the Anti-Trust law.^® This act 
contained the first general legislative statement that it is desirable for 
labor to organize and to bargain collectively. 

E Pendleton Herring-, FubUc A dmmtstration and the Public Interest (1936), 
p. ^285 

^®Act of July 2, 1890, 26 Stat. 209 
Loe^e V La^lor, 208 US 274 (1908) 

Act of Oct 15, 1914, 38 Stat. 730, Secs. 6 and 20 
Duflex Printing Press Co v. Deering, 254 U.S 443 (1921) 

Act of Mar. 23, 1932, 47 Stat. 70 

United States v. Hutcheson, 312 U.S 219 (1940). 
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Railroad labor froblems 
received sfeaal attention. 

Since the national government has almost exclusive control over 
interstate commerce, Congress at a relatively early date gave special 
attention to the problems of railroad labor. In 1888^® Congress enacted 
the first measure to facilitate the peaceful settlement of labor disputes 
on railroads. This act made provision for voluntary arbitration to 
settle such disputes, and it authorized the President to establish special 
temporary commissions composed of two members to investigate rail- 
road disputes that were not settled by other means. Only one special 
investigating commission was ever appointed by a President under 
the law. The failure of this statute to avert labor difficulties led to 
new legislation in 1898.^® In that year the Erdman Act was passed j 
it provided for voluntary arbitration and mediation.^^ The chairman 
of the Interstate Commerce Commission and the Commissioner of 
Labor were constituted a special commission with authority to attempt 
to mediate railroad labor disputes. The act made it illegal for any 
party accepting voluntary arbitration to engage in a strike or a lockout 
for a period of three months after the award, unless he gave thirty 
days’ notice of his intention to do so. This law apparently worked 
well, for ^^tvtry significant dispute between 1906 and 1912 was peace- 
fully adjusted under its provisions.”®^ After a strike of conductors and 
trainmen in 1913, Congress enacted the Newlands Act to strengthen 
the existing arbitration and mediation machinery.®^ A Board of Media- 
tion and Conciliation was established. This Board consisted of a com- 
missioner of mediation and conciliation appointed by the President 
with the confirmation of the Senate and not more than two other em- 
ployees of the government who had been appointed in the same 
manner. The Board was directed to attempt to mediate any railroad 
labor dispute when requested, and if an interruption of traffic ap- 
peared imminent, it could intervene on its own motion. If mediation 
failed, it could urge arbitration. If both parties were willing to arbi- 
trate, machinery for selecting an arbitral board was provided. Arbitra- 
tion resulted in an award enforceable judicially. 

25 Stat. 501 

G. Moulton and Associates, The American Transfortatton Problem (1933), 

p. J95- 

“30 Stat 424 

“Moulton and Assodoxts^ The American Transfortation Problem^ p. 195. 

“38 Stat. 103 
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During World War I after the government took over the earners 
and in order to adjust disputes, there was created a Railway Wage 
Board and subsidiary boards of adjustment. These boards successfully 
handled many disputes, but their tasks were made easier because the 
government, as employer in wartime, was willing to be more lement 
than the carriers themselves. When the roads were returned to private 
ownership, it was necessary to create new machinery to assist in the 
settlement of the disputes arising under these new circumstances. 

The Transportation Act of 1920^"^ established a Railroad Labor 
Board composed of seven members appointed by the President, It 
was given authority to adjust and decide all disputes not settled by 
mediation or arbitration 3 and to ‘^establish rates of wages, salaries 
and standards of working conditions [for every class of employees] 
which in the opinion of the Board are just and reasonable.” But Con- 
gress provided no machinery for the enforcement of the Board^s 
decisions. The failure of certain carriers as well as some labor or- 
ganizations to abide by the Board’s decisions led to its abolition in 
1926. 

The Railway Labor Act of 1926 drastically modified the machinerj' 
for the settlement of railway labor disputes. It established a perma- 
nent Board of Mediation composed of five members appointed by the 
President by and with the advice and consent of the Senate. This 
agency was directed to attempt to settle by mediation any dispute 
that was not adjusted through direct bargaining by the parties con- 
cerned, and where mediation failed, the Board was directed to urge 
the parties to submit the dispute to arbitration.^® If arbitration was 
accepted, it resulted in a binding award enforceable in the courts. If a 
dispute was not settled by mediation or arbitration, the President was 
given the power to appoint a special emergency board to investigate 
it and to make a public report concerning the dispute and its settle- 
ment. For thirty days after the emergency board has been appointed 
and for an additional thirty days after it has rendered its report, the 
parties are not supposed to modify the terms of employment. The 
act also provides that both the rail carriers and their employees should 
have the nght to select bargaining representatives, ^Vithout inter- 
ference, influence, or coercion exercised by either party over the self 
organization or designation of representatives by the other.” This was 

^ 41 Stat 469. 

^44 Stat. 576. 
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the first congressional declaration of the right of employees to organize 
without employer interference or coercion. 

Since 1893 the regulation of the conditions of employment on raih 
roads has been a subject of federal legislation. That year Congress 
first required the installation of safety devices for the protection of 
railroad employees and passengers.^® To prevent accidents^ the hours 
of work were limited in 1907 to not more than 16 a day.^^ Because 
the workers threatened a nationwide transportation strike in 1916 to 
secure a wage increase, Congre^ provided that for the purpose of the 
payment of wages, eight hours shall constitute a day’s work in the 
railroad industry.^® This was an effective means of providing a wage 
increase, since most railroad employees worked more than eight hours 
a day. 

Chdd labor j vocational education^ and fublic works 
emfloyment were subjects of legislation. 

In the field of child labor the federal government made two un- 
successful attempts at regulation. In 1916 Congress prohibited the 
transportation in interstate commerce of goods made by child labor.^® 
When this act was held unconstitutional,®® Congress tried to put an 
end to child labor by imposing a tax on all goods produced by such 
workers,®^ but the Supreme Court also held the second act unconsti- 
tutional.®^ In 1924 Congress submitted to the states for ratification a 
constitutional amendment granting to the federal government the 
power to regulate child labor j®® but it has never been ratified by three- 
fourths of the states. 

Vocational education, workmen’s compensation for longshoremen, 
and the hours and wages of employees on public works projects have 
been considered by Congress. In 1917 financial assistance was offered 
to the states to enable them to provide vocational education.®^ Various 
attempts to bring longshoremen and harbor workers under state 


Act of Mar 2, 1893, 27 Stat 531 
^Act of Max 4, 1907, 34 Stat 1415 
“Act of Sept 3, 19165 39 Stat 721. 

“ 39 Stat 675 

^Hammer v Dagenhartj 247 US. 251 (1918) 

Act of Feb 24, 1919, 40 Stat 1138. 

^ B alley v Drexel Furniture Co, 259 US 20 (1922) 
“43 Stat 670 

^Act of Feb 23, 1917, 39 Stat. 929. 
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workmen’s compensation encountered constitutional difficulties 3®® ac- 
cordingly. Congress enacted a federal workmen’s compensation law 
applicable to these employees. This law is administered by the same 
board that is responsible for the enforcement of the comparable acts 
applicable to employees of the federal government and to workers in 
the District of Columbia.®® By a series of laws. Congress fixed the 
hours of work of employees of contractors engaged in the construction 
of federal public works,®’’ and in 1931 it provided that the wages paid 
by contractors engaged in erecting public buildings must not be less 
than the prevailing rate of pay.®® 

n. OUTLINES OF DEVELOPMENT, 1933^ 

Because the labor policy of the government has evolved so rapidly 
since 1933, special attention will be given to its development during 
this period. Legislation, administrative organization, and the change 
of judicial attitude toward labor will be considered. 

A. Legislation 

In 1932 President Roosevelt and a majority of both houses of 
Congress were elected on a platform that pledged the enactment of 
legislation regulating wages and hours and establishing unemploy- 
ment insurance and old-age pensions. Because of dissatisfaction result- 
ing from the depression of 1929, public opinion favored legislation 
long desired by labor. Instead of merely tolerating labor. Congress 
inaugurated a program of positive assistance to workers. 

A large amount of labor legislation 
has been enacted smce 1^33. 

In 1933 Congress enacted the National Industrial Recovery Act,®® 
providing for the general regulation of all industry by voluntary codes 
or by government licenses. For a large segment of industry these 
codes fixed minimum wages and maximum hours 3 many of them 
limited child labor, and often they contained safety regulations. The 
act also guaranteed to workers the right to organize and to bargain 

^ The Emfloyers^ LiabtUty Cases, 207 U S 463 (1908) , Knickerbocker Ice Co. v. 
Stewart, 253 U S 149 (1920) , Washington v Dawson and Co z 6 ^ U S 219 (1924) 
Act of Mar 4, 1927, 44 Stat 1424. 

” The first was the Act of Aug i, 1892, 27 Stat 340, 

^ Act of Mar. 3, 1931, 46 Stat. 1494 

” Act of June 16, 1933, 48 Stat 195, 
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collectively. The same year the Employment Service Act provided 
for a reorganized and expanded United States Employment Service 
financed on a grant-in-aid basis and administered co-operatively by the 
federal government and the states/*^ 

To carry out the provision of the NIRA that granted to workers 
the right to organize, in 1934 Congress empowered the President to 
establish labor relations boards.^^ These agencies were given only 
limited power to enforce their decisions. The same year a railroad re- 
tirement law was enacted which established a system of old-age pen- 
sions for railway employees.^^ Congress also created a new National 
Mediation Board to mediate railway labor disputes and a board to 
arbitrate controversies arising out of the interpretation of existing col- 
lective agreements.^® 

Legislation guaranteeing to workers the right to engage in con- 
certed action, establishing social security, and dealing with the special 
problems of soft coal mining was enacted in 1935. The National Labor 
Relations Act guarantees to workers the right to organize, and it pro- 
hibits employers from engaging in unfair labor practices.^ Employers 
are required to bargain with the representatives chosen by a majority 
of their workers. To determine whether an employer has engaged in 
an unfair labor practice and to designate the true representatives of a 
majority of the workers in a bargaining unit. Congress established a 
National Labor Relations Board composed of three members ap- 
pointed by the President, with Senate approval. Its decisions are sub- 
ject to appeal to a Circuit Court of Appeals and, after approval by the 
Court, they can be enforced by contempt proceedings. If an employee 
is discharged m violation of the act, the Board can order his rein- 
statement with back pay. 

By the Social Security Act of 1935, Congress provided for old-age 
benefits, public assistance, and unemployment compensation, all ad- 
ministered by a Social Security Board composed of three members ap- 
pointed by the President.^® The first Bituminous Coal Conservation 
Act permitted bituminous mine owners to combine to fix minimum 


^ Act of June 6 , 1933, 4.8 Stat 113. 

“Act of June 19, 1934, 48 Stat. 1183. 

“Act of June 27, 1934, 48 Stat. 1283 
“Act of June 21, 1934, 48 Stat. 1185, 1195. 
“Act of July 15, 1935, 49 Stat 449. 

“Act of Aug. 14, 193s, 49 Stat. 620. 
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prices for coal/® It also guaranteed to their employees the right to 
organize. It provided that the wage fixed by collective agreement in 
any district was to be the minimum wage for all workers in that area 
if such agreement covered both a certain percentage of the miners 
employed and a designated portion of the coal produced in the area. 
There was a similar provision for the determination of the maximum 
hours of employment. 

The Public Contracts Act was the only major piece of labor legis- 
lation enacted in 1936.^'^ This law regulates the working conditions of 
persons employed in the production of goods on government con- 
tracts where the order is for $i05Cm 3O or more. Such workers can be 
employed only eight hours a day, they have to be paid at least the 
prevailing minimum wage, and child labor is prohibited. The admin- 
istration of this law is vested in the Secretary of Labor. 

In May 1937 President Roosevelt requested Congress to enact 
legislation establishing minimum wages and maximum hours in almost 
all types of work. He also desired that child labor should be restricted. 
A year later, legislation was enacted prohibiting child labor and pro- 
viding for a maximum 40-hour week by 1940 and a minimum wage 
of 40 cents an hour by 1945/^ Its administration was vested in a Wage 
and Hour Administrator in the Department of Labor. 

Government determination of maximum wages and the first limita- 
tion on union activity came as wartime measures during World War 
II. As a part of the price-control program, the act of October 2, 1942 
gave to the President authority to control all changes in wages for a 
limited period.^® 

The first restrictive labor legislation enacted by Congress in more 
than 50 years became law over the President’s veto on June 25, 1943.®° 
This statute legalized the National War Labor Board previously 
created by the President by executive order. It prohibited the calling 
of strikes m plants operated by the government, and it provided that 
in a plant engaged in defense production a strike could be called only 
after a vote of the employees. Campaign contributions by labor unions 
were prohibited during the war. 

'‘^Act of Aug“ 30, 1935, 49 Stat 991. 

Act of June 30, 1936, 49 Stat 2036 
Act of June 25, 1938, 52 Stat 1064. 

$6 Stat 765. 

“57 Stat. 163. 
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B. Administrative Development 

At least four permanent and a like number of temporary agencies 
are primarily concerned with the administration of labor problems. 
Of these agencies, the Department of Labor has the widest field of 
action. The Department was created ^^to foster, promote, and develop 
the welfare of the wage earners of the United States, to improve their 
working conditions and to advance their opportunities for profitable 
employment.” It is essentially a department for labor, organized to 
promote its interests primarily as envisaged by organized labor. 

The Labor Department seeks to 
promote the interests of labor. 

Both through educational and regulatory activity the Department 
has sought to promote the interests of labor. The Secretary said in the ^ 
Annual Report of the Department for 1939: 

Two types of activity are appearing clearly in the work of the Depart- 
ment: one, the investigation of situations that appear unfavorable to working 
people, reporting upon these findings and devising a program with consulta- 
tion and advice to overcome the disadvantages found under the investiga- 
tion. For these services the Department’s personnel should be sympathetic, 
alert, and imaginative to find and foresee those conditions which are adverse 
to the life of wage earners and can be corrected The other type of activity 
lies in the field of the enforcement of the statute — the Public Contracts Act, 
the Davis-Bacon Act, the Wages and Hours Act, the Immigration law. 

51 

The Department has formulated a labor program, and it has been 
actively working for its general adoption. Broadly, the Department 
has continued to promote and assist in developing a program of — 

1. Reasonably short hours of labor; 

2. Adequate annual income from wages; 

3. Safe and healthful conditions of work; 

4. Practical industrial relations based on — 

a. Collective bargaining; 

b. Conciliation, mediation, and arbitration through government agen- 
cies; 

5. Elimination of child labor. 

Not only has the Department tried to secure the adoption of this 
program on the national level, but it has been trying to promote state 

Annual Report of the Secretary of Labor (1939), pp 13-14. 

“The same (1937), p 4* 
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action to implement it. In 1934 a Division o£ Labor Standards was 
established. Its function is to draft model state labor legislation and 
to assist the states in securing the enactment of these model bills. It 
also seeks to promote industrial safety. 

Three other bureaus of the Department are engaged primarily in 
investigating the problems of labor and in informational activities 
designed to educate the people concerning those problems* the Bureau 
of Labor Statistics, the Children’s Bureau, and the Women’s Bureau. 
In addition to their promotional activity, the latter two establishments 
administer certain grants-in-aid to the states under the Social Security 
Act. The Children’s Bureau also enforces the child labor provisions of 
the Fair Labor Standards Act, 

Two divisions were created in the Department primarily to per- 
form regulatory functions, the Public Contracts Division and the 
Wage and Hour Division. The former was created by the Secretary 
in 1936 to carry out the functions imposed upon the Department by 
the Public Contracts Act of 1936. Congress created the Wage and 
Hour Division by the Fair Labor Standards Act of 1938.®® This divi- 
sion has been fixing minimum wages under that act as well as en- 
forcing most of Its other provisions.®^ 

The Public Contracts Division and the Wage and Hour Division 
performed similar functions — determining minimum wages and en- 
forcing maximum hour and minimum wage standards. Both required 
branch offices and field inspectors. The activities of the two divisions 
were parallel if not overlapping. Early in 1942 one man was appointed 
to head both divisions, and later that year, after the House Committee 
on Appropriations recommended it, the Public Contracts Division and 
the Wage and Hour Division were combined.®® 

The Defartment of Labor has lost 
several rmfortant functions. 

The importance of the Department of Labor in developing and 
implementing labor policy has been reduced by the establishment of 
new agencies. The personality of Frances Perkins, the Secretary of 
Labor from 1933 to 1945, may have contributed to this. Previously 

Act of June 25, 1938, 52 Stat. 1061, Sec 4. (a) 

'^The same 

Defartment of Labor-Federal Security Agency A f 'pro f nation Bill for 1944^ 
Hearings before the Subcommittee of the House Committee on Appropriations, Pt i, 
78 Cong I sess., p 143. 
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she was a social worker and also Industrial Commissioner in New 
York State. Her appointment was not entirely satisfactory to or- 
ganized labor, possibly because she had not been a labor leader, and 
possibly because of her social worker background. She was not an 
exceedingly forceful Secretary, and her attempts to bring new labor 
agencies under her jurisdiction met with failure. She desired to 
have the National Labor Relations Board, the National Mediation 
Board, and the Social Security Board placed in the Department of 
Labor, but Congress saw fit to set them up as independent organiza- 
tions. She also desired that the United States Employees’ Compen- 
sation Commission be transferred to the Department.®® Not only did 
the Department of Labor fail to secure these new functions, but it lost 
to other departments and agencies several long-established divisions. 

The Employment Service and the Immigration Service were taken 
from the Department by the President under his authority to re- 
organize the executive branch of the government granted by Con- 
gress in 1939.®^ Under this same grant of power the President estab- 
lished the Federal Security Agency.®® The United States Employment 
Service was transferred to it, and the Social Security Board was 
placed under its jurisdiction. It was logical that these two organiza- 
tions should be in the same establishment, because the Social Security 
Act requires that any state unemployment system, to receive federal 
assistance must provide for the payment of benefits through public 
employment offices.®® In 1940 the Immigration and Naturalization 
Service was transferred from the Department of Labor to the De- 
partment of Justice.®® 

Although the main function of the Federal Security Agency is in 
the field of welfare, it performs a number of functions that fall within 
the labor field. Since 1933®^ the Office of Education, which was subse- 
quently transferred to the Federal Security Agency from the Depart- 
ment of Interior, has administered the federal grants-in-aid to the 
states for vocational education and vocational rehabilitation. As will be 
shown later these two programs have a bearing upon the supply of 
labor. 

'^Annual Refort of the Secretary of Labor (1934), p ii. 

’^Act of Apr. 3, 1939, 53 Stat. 561. 

'^Reorganization Plan No t, Apr 25, 1939, 53 Stat 1424, Sec. 201. 

” Act of Aug-. 24, 1935, 49 Stat 626, Sec. 303 (a) (2). 

'^Reorganization Plan No, 5, May 22, 1940, 54 Stat 1238 

^Executive Order No 6166, June 16, 1933. 
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Two agencies hy different means 
helf workers organvze^and bargain. 

The National Labor Relations Board and the National Mediation 
Board are the other two important permanent agencies dealing with 
labor. To administer the National Labor Relations Act, Congress 
provided a board of three members to be appointed by the President 
with Senate confirmation. Since broad discretion to interpret and 
apply the act is vested in the Board, its composition is important. As 
first constituted, it consisted of J. Warren Madden, a former professor 
of law, who had specialized in domestic relations, J. W. Carmody, 
formerly a member of the National Mediation Board, and Edwin M. 
Smith, a former member of the old National Labor Relations Board 
(under the NRA) and Commissioner of Labor and Industry of Massa- 
chusetts. In 1936 Mr. Carmody was succeeded by D. W. Smith of 
Pennsylvania. All these men were active protagonists of organized 
labor. In the period from 1935 to 1940 the Board was vigorously at- 
tacked from many quarters 3 employers charged it with being pro-labor, 
and the A.F. of L. charged it with being pro-CIO. 

By a change of membership of the Board, some of the causes of 
criticism were eliminated. When D. W. Smith’s term expired in 1939, 
Mr. William Leiserson came from the National Mediation Board to 
take his place, and Harry A. MiUis, Professor of Labor at the Uni- 
versity of Chicago, succeeded J. Warren Madden in 1940. The next 
year Edwin Smith was followed by C. D. Reilly, formerly solicitor of 
the Department of Labor. Early in 1943 Mr. Leiserson returned to 
the National Mediation Board and John M. Houston, a defeated 
member of Congress from Kansas, succeeded him. This change in 
membership has caused the Board to modify some of its decisions that 
were a cause of criticism.^^ 

The Railway Labor Act of 1934 provided for the abolition of the 
Board of Mediation and the creation of a new National Mediation 
Board, composed of three members to be appointed by the President, 
with Senate approval. This Board designates appropriate bargaining 
units for railway labor, and it mediates disputes concerning the nego- 
tiation of new collective agreements in this field. Since the act was 
drafted largely by the carriers and the railway unions, it is not sur- 
prising that the parties subject to it have been generally satisfied with 

“ See ‘‘New Personnel and New Policies of the National Labor Relations Board,” 
55 Harvard Law Revuw 269 (1942). 
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it. During most of the life of the present Board, William Leiserson 
was the dominant figure on it. 

Four temforary agencies were organized to 
handle sfecial war labor ^problems. 

To handle the special labor problems arising out of World War II, 
the President established the War Production Board, the War Man- 
power Commission, the National War Labor Board, and the Com- 
mittee on Fair Employment Practice. When the National Defense 
Advisory Commission was created in May 1940, Sidney Hillman, 
President of the Amalgamated Clothing Workers of America, was 
made a member. Labor supply, training, and industrial peace were 
his special functions. When the Office of Production Management was 
created early in 1941^ he became a co-director general. And a year 
later when the War Production Board followed it, his labor functions 
were given to it. Finally when the War Manpower Commission was 
set up in April 1942, most, but not all, of the functions of the labor 
division of the WPB were transferred to it. The WPB still attempts to 
mediate labor disputes in war industries.®® 

In the spring of 1942 the mobilization of man power for war pur- 
poses became such a pressing problem that the War Manpower Com- 
mission was created by executive order. All its power was vested in the 
Chairman, Paul V. McNutt.®^ The Employment Service and much of 
the labor division of the WPB were transferred to it.®® As originally 
established its functions were purely advisory. In December 1942 
other agencies, including Selective Service, were transferred to it.®® 
At the same time it was given authority to control all hiring in certain 
areas, ®'^ and in February 1943 it was indirectly given authority to regu- 
late the hours of employment in labor shortage areas.®® 

In the spring of 1941 strikes in defense production became preva- 
lent, and consequently the President set up a National Defense Me- 
diation Board composed of representatives of labor, management, and 

^National War Agenaes Affrofnation Btllj Hearings before the House 

Committee on Appropriations, Pt 1,78 Cong 2 sess , pp 690-702 

Executive Order No 9139, Apr. 18, 1942, 'Federal Regtstery Vol. 7, p 2919. 
Executive Order No 9247, Sept 17, 1942, Federal Register y Vol 7, p 7279 
^Subsequently Congress removed the Selective Service from the War Manpower 
Commission Act of Dec 5, 1943, 57 Stat 598, Sec 3. 

Executive Order No, 9279, Dec. 5, 1942, Federal Register y Vol 7, p 10177 
Executive Order No 9301, Feb 9, 1943, Federal Register y Vol. 8, p 1825. 
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the public.®® It was to consider all labor disputes affecting defense 
production that could not be settled by the Conciliation Service. It 
was to settle them by mediation^ or by special recommendations, but 
it was given no direct power to enforce its decisions. When the United 
Mine Workers of America refused to abide by one of its decisions, the 
CIO members of the Board resigned, and its usefulness was over. The 
President set up in place of it the National War Labor Board similarly 
constituted and equally limited m powers.*^® Acting under the Eco- 
nomic Stabilization Act, the President in October 1942 conferred 
upon this Board the task of regulating the wages of all persons re- 
ceiving less than $5,000 a year. 

A Committee on Fair Employment Practice was created by the 
President to put an end to the discrimination against workers because 
of race, color, religion, or country of national origin. This committee 
was first set up by executive order in June 1941.'^^ It was reorganized 
in May 1943.^^ It is supposed to end discrimination in training fa- 
cilities financed with federal funds and in employment in war in- 
dustries and government establishments. It has no direct power to 
enforce its decisions and its authority has been limited by Congress.'^® 
The Committee is composed of a chairman and six other members. 

C. Change in the Judicial Attitude Toward Labor 
Within the past eight years the Supreme Court has become much 
more sympathetic toward labor than it had ever been before. No at- 
tempt will be made to present anything approximating a complete 
picture of the development of the law of labor in the decisions of the 
Supreme Court during recent years. Here the only objective is to 
show that a tremendous change has occurred in the attitude of that 
Court. 

A change m judicial attitude made 
'possible a new federal labor policy. 

The Supreme Court had long recognized that unions were desir- 
able,^^ but in the very decision recognizing this, it placed stringent 

Executive Order No 8617, Mar 19, 1941, Federal Register, Vol 6, p. 1552 
^ Executive Order No 901 7, Jan i2j 1942, Federal Register, Vol. 7, p 237 
Executive Order No. 8802, June 25, 1941, Federal Register, Vol 6, p 3109 
^"Executive Order No 9346, May 27, 1943, Federal Register, Vol 8, p. 7183 
Act of June 28, 1944, Public Law No 372. 

American Steel Foundries Co v Tri-City Central Trades Council, 257 US 
184 (1921). 
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limits on a union’s right to carry on concerted action. In 1908 the 
Court held that Congress could not prohibit an interstate railroad 
from discriminating against employees who were union members. 
This section of the law was found to interfere with the carrier’s 
liberty and property guaranteed by the Fifth Amendment/® Such an 
interference with rights of the carrier was not considered to be justi- 
fied as a necessary and proper exercise of Congress’ power to regulate 
interstate commerce. Seven years later, largely on the basis of this 
decision, the Court held imconstitutional a state law prohibiting all 
employers in the state from discriminating against employees because 
they were union members. This enactment was held to violate the 
employer’s liberty and property that were protected against state en- 
croachment by the Fourteenth Amendment.'^® 

It had been permissible for an employer to require his employees 
to agree not to join a union.*^^ Such a contract was considered a valu- 
able property right, and therefore a union could be enjoined from 
attempting to solicit members among employees who had signed the 
agreement. The Supreme Court held that concerted labor activity, 
such as a strike or a boycott constituted a violation of the Anti-Trust 
Act if it were designed to restrict interstate commerce to a substantial 
degree.^® This problem of labor and the Anti-Trust law will be con- 
sidered in greater detail in the following chapter. Picketing was not 
considered illegal providing it was carried on peacefully,^® but the 
Court held that a state that prohibited its courts from enjoining dis- 
orderly picketing deprived employers of liberty and property without 
due process of law, since the employer had a property right in the 
business picketed.®® The Court took no account of the picket’s com- 
parable liberty to make known his grievance. 

Neither the power of the federal government to regulate interstate 
commerce®^ nor its authority to levy taxes®^ were considered to be 
sufficiently broad to permit Congress to enact laws regulating child 
labor. No government, state or national, had the authority to regulate 

Aiatr V. United States^ 208 US. 161 

Co ff age V. Kansas^ 236 US. i (1915) 

Hitckman Coal and Coke Co v Mitchell^ 245 US 229 (1917). 

Loe^e V. Lcmlor^ 208 US 274 (1908), Coronado Coal Co v. UM.W.A , 
268 U S 295 (1925). 

American Steel Foundries Co, v Trt-City Trades Council^ 257 US 184 (1921) 

Truax v Corrigan^ 257 U.S. 312 (1921). 

Hammer v Dagenhart, 247 US. 257 (1918). 

^Bailey v. Drexel Furniture Co, 259 US 20 (1922). 



ITS DEVELOPMENT 


n 


wages.®® In May 1936 the Supreme Court held that the power of 
Congress to regulate interstate commerce did not authorize it to regu- 
late wages, hours, and labor relations in bituminous coal mining, even 
though it was contended that the free flow of goods in interstate com- 
merce was impeded by low wages, long hours of work, and the em- 
ployer’s unwillingness to deal with labor organizations.®^ A year 
earlier it held that the power of Congress to regulate interstate com- 
merce did not include the authority to establish old-age pensions for 
employees of interstate railroads.®® Generally the Court strictly con- 
strued the legislative powers of Congress as they related to labor, but 
it construed broadly the guarantees of personal liberty contained in 
the Fifth and Fourteenth Amendments. 

In 1930 came the first intimation of a change of attitude in the 
Supreme Court toward the power of the government to enact labor 
legislation. The Court held in Texas and New Orleans R,R, v. the 
Brotherhood of Railroad and Steamshif Clerks^^ that because of Con- 
gress’ power over interstate commerce, it could prohibit railroads 
from interfering with and coercing their employees in the choice of 
their own bargaining representatives. The power of Congress over 
interstate commerce extended to the enactment of legislation designed 
to reduce disputes that might interfere with such commerce. The 
Court said that Congress was entitled to believe that this legislation, 
enacted to protect the workers’ right to organize free from employer 
interference, might facilitate the amicable settlement of disputes. This 
decision was a manifestation of the first indication of a change of atti- 
tude toward labor law. But before the Court again evidenced a com- 
parable attitude toward labor, it handed down a significant number 
of decisions, already mentioned, that strictly limited the power of the 
federal and state governments to enact legislation for the benefit of 
the working man. 

Early in 1937 the Court definitely began to manifest a general and 
far-reaching change of attitude toward labor legislation. In March 
1937 the Court reversed a decision of the previous year and held that 
the states could establish minimum wages for women.®’' A month later 

^ Adkms V Chddren^s Hos'pttaly 261 US. 525 (1923)5 Morehead v. New York 
ex rel Tifaldo^ 298 US 587 (1936). 

^ Carter v Carter Coal Co , 298 US 238 (1936) 

^Railroad Retirement Board v Alton R Co.j 295 US. 330 (1935). 

“281 US 548 

West Coast Hotel Co v Famsk, 300 US 379 (1937) 
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it held that Congress has the power to regulate labor relations of all 
persons engaged in interstate commerce, thus reversing the position 
it had taken the previous year.®® Consequently Congress could pro- 
hibit employers from discriminating against union members, and it 
could require employers to bargain collectively with their employees. 
The establishment of a general system of unemployment compensa- 
tion and of old-age benefits was also held to be unconstitutional.®® 
Subsequently the Supreme Court held that Congress can fix maximum 
hours of work and minimum wages, and that it could prohibit child 
labor,®® thus sustaining the constitutionality of the Fair Labor Stand- 
ards Act. The Court has defined interstate commerce more broadly 
and has permitted the government to exercise more extensive powers 
over it. 

As a result of the Court’s interpretation of the Norns-LaGuardia 
Anti-Injunction Act, labor unions appear at the present time to enjoy 
virtual freedom from the restraints of the Anti-Trust Act.®^ Not only 
is picketing permissible, but the Court has held that workers have a 
constitutional right to picket under the guarantee of freedom of speech 
in the First Amendment and the right to liberty under the Four- 
teenth Amendment.®^ 

Without this general change of attitude on the part of the Supreme 
Court, the present labor policy of the federal government would not 
be possible in a constitutional sense. We are not here concerned with 
how or why this change in the viewpoint of the Court took place. 

In endeavoring to get a view of the actual state of labor policy in 
the United States, it is at once evident ( i ) that there is no clear divi- 
sion of authority between the federal government and the states 5 (2) 
that Congress has enacted many separate laws dealing with the dif- 
ferent aspects of the problem of labor and its organized activities 5 (3) 
that these laws have been subject to interpretation and application by 
a considerable number of independent administrative agencies and the 
courts. This situation makes extremely difficult any attempt to dis- 
cover what IS in fact ^^the labor policy” of the United States. 

^ NLRB V. Jones and Laughlin Steel Co, 301 US i (1937). 

^ Carmichael v. Southern Coal and Coke Co y 301 US. 495 (1937). 

United States v. Darbeyy 312 US. 100 (1941) 

“ United States v Hutchesony 312 US 219 (1941). 

^ Thornhill v. Alabamoy 310 US. 88 (1940) 



CHAPTER II 

THE GOVERNMENT AND CONCERTED ACTION 
OF EMPLOYEES 

Three broad stages in the development of the public attitude toward 
collective action can be distinguished: suffression^ toleration^ and en- 
couragement. At least since 1842 most of the states have generally 
regarded trade unions as legal. The federal government has taken 
little part in the direct suppression of concerted action. Only after the 
enactment of the Sherman Anti-Trust Act in 1890 was the legality of 
concerted activities considered in the federal courts. As actually ap- 
plied by the courts, this act limited the right of unions to engage in 
various forms of collective action where such activities were regarded 
as constituting restraints on interstate commerce. The attitude of 
tolerance toward concerted action can be seen in the Railway Labor 
Act of 1926. The policy of encouragement developed even more re- 
cently: the Norris-LaGuardia Anti-Injunction Act of 1932, the Na- 
tional Industrial Recovery Act, and the National Labor Relations 
Act of 1935 are examples. 

It is not the purpose of this chapter to describe the evolution of 
public policy toward concerted activities of workers. Here we shall 
deal only with the attitude of the government toward the right to 
organize, to strike, to picket, and to boycott, and collective responsi- 
bility for the exercise of those rights will be considered. The right to 
bargain collectively will be treated in another chapter. 

I. THE RIGHT TO ORGANIZE 

The formation of unions is the precursor of collective action. Unions 
are primarily partnerships or associations, and as such their rights and 
duties are determined by state law.^ They are voluntary organizations 
without limited liability and are generally without a personality apart 
from that of their individual constituent members. Only rarely have 
trade unions been incorporated. Although from 1886 to 193 2a federal 
law permitted them to be organized as federal corporations, few 
unions sought incorporation.^ Colorado is the only state that requires 

^Steele v Loutsville ani Naskvtlle RR Co., 323 US. 192 (1944). 

* Monthly Labor Review, Vol. 40 (1935), pp. 38-43. 



26 


FEDERAL LABOR POLICY 


trade unions to be incorporated.^ In Kansas they must register with 
the Secretary of State.^ 

Suffression of unions soon 
gave way to toleration of them. 

Previous to 1842 trade unions were generally regarded by the 
states as illegal, either as conspiracies or organizations in restraint of 
trade. Since the federal government never has had a common law 
upon the basis of which such decisions could be made, and since it had 
no applicable statute until 1890, it took no part in the general policy 
of suppression. The use of the conspiracy doctrine declined after the 
Supreme Judicial Court of Massachusetts held it inapplicable in Cowh 
monwealth v. Hunt in 1842.® Only with the enactment of the Sher- 
man Act in 1890, could the federal courts consider certain union ac- 
tivities as constituting restraints of trade. The federal government has 
never considered that the mere existence of a union constituted a re- 
straint of trade,® only certain specific activities of unions were con- 
sidered as improper restraints of trade. 

In 1898 the federal government first extended some assistance to 
one type of workers m their efforts to organize. This was under the 
Erdman Act, which established machinery to facilitate the settlement 
of railroad labor disputes. It provided that no interstate railroad could 
require that a prospective employee agree not to join a labor organi- 
zation, and also that the earner could not discharge or otherwise dis- 
criminate against an employee because he belonged to a union. Crim- 
inal penalties could be imposed on an employer who violated this 
law.^ As was noted in Chapter I, the Supreme Court held this act 
unconstitutional in 1908 in Adaw v. United States.^ The Court said 
that membership In a union had nothing to do with the movement of 
goods in interstate commerce. The fitness and diligence of an em- 
ployee were not increased by membership in a labor organization. Thus 

® Act of Apr ij 1943, Session Laws of Colorado for 1^43, p 413 

* Laws of 1943, Chap lo, Sec 4. Several states require that union org-anizers must 
reg^ister with the state government. A Texas law requiring the registration of union 
organizers was held unconstitutional by the U S Supreme Court on the basis of the 
facts presented Thomas v. Collms, 323 U,S 516 (1945). 

®45 Mass III. 

® Labor feared that some decisions of the Supreme Court might possibly be so 
construed, see Act of Oct 15, 1914, 38 Stat 731, Sec 6. 

^Act of June i, 1898, 30 Stat 424, Sec 10 

® 208 U S. i6i. 
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under this decision^ Congress could not prohibit employers in inter- 
state commerce from discriminating against union members. 

For a short period during World War I, the executive branch of 
the government adopted the policy that employees should have the 
right to join unions free from employer discrimination, coercion, or 
domination. In January 1918 the Secretary of Labor called upon 
twelve representatives of management and labor to formulate a war- 
time labor policy. The resulting statement of the War Labor Con- 
ference Board declared that workers had a right to organize and that 
employers should not discriminate against them for so doing. It 
specifically declared. 

The right of workers to organize in trade-unions and to bargain collec- 
tively, through chosen representatives, is recognized and affirmed. The 
right shall not be denied, abridged, or interfered with by the employers 
in any manner whatsoever. . . . Employers should not discharge workers 
for membership in trade unions, nor for legitimate trade union activities.® 

In April 1918 President Wilson appointed the same twelve men 
as a National War Labor Board to settle labor disputes in accordance 
with the policy statement of principles set forth by the War Labor 
Conference Board. The War Labor Board had no power to enforce 
its decisions, and its authority terminated shortly after the end of 
hostilities. While it was operating, it handed down numerous decisions 
declaring that workers had the right to organize, and that employers 
could not interfere with this right. Workers could not be discharged 
for union membership or for participation in strikes. Employers could 
not dominate or otherwise interfere with the organization of unions.^® 
When the Board terminated its work, the practice of protecting the 
workers’ right to organize came to an end. 

Chief Justice Taft summed up the attitude of the federal govern- 
ment m 1922 toward labor’s right to organize unions: ^^Labor imions 
are recognized as legal when instituted for mutual help and lawfully 
carrying out their legitimate objects.”^^ Thus it was conceded that 
laborers could organize if they desired, but employers could discrim- 
inate against them if they did so organize. Before 1933 employers 
generally could refuse to employ workers because they belonged to a 

® Bureau of Labor Statistics, National War Labor Board, Bulletin 287 (1922) p. 32. 

^°The same, pp. 52-64 

^ American Steel Foundries v Tri-Cuy Central Trades Council, 257 US. 184. 
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union. Before 1932 workers (with the exception of those on railroads 
after 1926) could at will contract away their right to organize. They 
could make agreements with their employers promising not to join 
unions. Neither Congress nor the states could interfere with the right 
to make such contracts, because the Supreme Court considered such 
legislation would have been an unconstitutional interference with the 
right to contract. An attempt to induce a worker to join a union in 
violation of such an agreement could be enjoined.^^ 

In 1926 Congress gave limited assistance to railroad workers in 
their effort to form unions free from employer interference. The 
Railway Labor Act enacted in that year provided that railroad em- 
ployees had the right to select collective bargaining representatives 
^Vithout interference, influence or coercion” by the employer.^^ In a 
case involving an attempt by the Texas and New Orleans Railroad 
to discourage membership in the Brotherhood of Railway and Steam- 
ship Clerks and to promote a company union, the Supreme Court 
held that this statute was constitutional and consequently enjoined 
its violation by the carrier.^® In upholding the statute. Chief Justice 
Hughes said, ^^The legality of collective action on the part of em- 
ployees ... is not to be disputed. . . . Such collective action would be a 
mockery if representation were made futile by interferences with 
freedom of choice.” By protecting this right Congress facilitates the 
peaceful settlement of disputes that might otherwise disrupt interstate 
commerce. This decision represents a far different attitude toward 
the right to organize than did the opinion in Adair v. Umted States. 
But instead of reversing that decision, the Court in this opinion said 
it was not applicable to this situation. 

For more than a decade unions have been 
encouraged by the federal government. 

The increase in the bargaining power of the workers is the primary 
but not the exclusive reason for encouraging unions. The Norris- 
LaGuardia Act of 1932 contains the following declaration: 

^ A ddr V. United. States ^ 208 US. 161 (190S), Coffage v. Kansas y 236 U S i 

Hitchman Coal and Coke Co v. Mttchell^ 245 US. 229 (1917). 

Act of May 20, 1926, 44 Stat 578, Sec 2 (third) 

Texas and New Orleans R R v. Brother hood of Ry and S S Clerks, 281 US. 
548, 570 (1930). 
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Whereas under prevailing economic conditions, developed with the aid 
of governmental authority for owners of property to organize in the 
corporate and other forms of ownership association, the individual un- 
organized worker is commonly helpless to exercise actual liberty of contract 
and to protect his freedom of labor, and thereby to obtain acceptable terms 
and conditions of employment, wherefore, though he should be free to 
decline to associate with his fellows, it is necessary that he have full freedom 
of association, self-organization, and designation of representatives of his 

own choosing, to negotiate the terms and conditions of his employment. 

16 

Thus Congress has said that unions must be assisted to equalize the 
bargaining power of workers. As we shall see later, this is not the 
exclusive reason for encouraging unions, but it is the primary one for 
doing so. 

The Norris-LaGuardia Act specifically gave some assistance to 
workers in the exercise of their right to organize. It declared that any 
agreement entered into by an employee not to join a labor union was 
contrary to the public policy of the United States, and it prohibited 
the federal courts from enforcing such agreements.^^ By this law Con- 
gress did not make such agreements illegal 5 it only limited the reme- 
dies that can be used to enforce them. 

The National Industrial Recovery Act of 1933 was the first law 
that generally guaranteed to all workers the right to organize.^® It 
declared that workers had the nght to form unions free from em- 
ployer domination, interference, or coercion. One of the leading sup- 
porters of this legislation asserted that the depression was caused by 
the maldistribution of income and that this could be best corrected by 
increasing the bargaining power of labor.^® Other proponents of the 
law believed that industrial planning would prevent depressions. Con- 
sequently they contended that if employers were given the right to 
organize to facilitate such planning, then the employees also should 
have a comparable right. For these reasons it was considered desirable 
to increase the workers^ bargaining power. 

The proponents of the National Labor Relations Act asserted in 
1935 that government protection of collective bargaining was needed 

” Act of Mar. 23, 1932, 47 Stat 70, Sec 2 

I Sec. 3. 

44 Stat 195, Sec 7a 

Statement of Senator Robert Wagner, National Industrial Recovery Act^ Hear- 
ings before the Senate Committee on Finance, 73 Cong. 1 sess., pp. i, 8. 
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to increase the purchasing power of the nation. Mr. Lloyd Garrison, 
a member of the Labor Relations Board created under the NRA, 
made the clearest statement of this position: 

... As costs decrease and profits increase it is absolutely essential that 
the level of wages should be increased if the mass of the consumers are to 
have the necessary purchasing power to keep industry going. The wage 
level cannot be maintained and increased as it should be merely by legisla- 
tive enactment. All that you can do by law is to provide for the barest 
minimum wages. Over and above that it is essential to have collective 
bargaining, preferably through industry-wide agreement between organized 
labor and organized management. In no other way will the wage structure 
of the country be maintained at a proper level. . . 

The Senate Committee report on the bill placed major emphasis on 
the need for increasing the bargaining power of workers in order to 
increase their purchasing power. It assumed that the depression was 
caused by a maldistribution of purchasing power. The Committee felt 
it was better to bring about a redistribution of purchasing power 
through increasing the workers’ bargaining power than to rely upon 
minimum wage and maximum hour legislation.^’- As another justifica- 
tion, Section I of the act states that it is necessary to free interstate com- 
merce from the burdens of strikes and other forms of labor dis- 
turbances.^^ j 

In the hearings on the National Labor Relations Act, much evi- 
dence was introduced to show that it was necessary for the govern- 
ment to protect and assist unions if such organizations were to become 
effective devices for increasing the bargaining power of employees. 
Employers actively resisted the formation of unions. Members of 
labor organizations frequently were discharged or discriminated 
against by other means.^^ Spies were often employed to inform em- 
ployers of union activities.^^ Workers who took part in strikes were 

^ Lloyd K Garrison, National Labor Relations Boards Hearings before the Sen- 
ate Committee on Education and Labor, 74 Cong, i sess , p 125, also Francis Biddle, 
the same, p. 76 

National Labor Relations Boardy S Rept 573, 74 Cong i sess, pp 3-4 
^^This second justification was advanced primarily to help sustain the act’s consti- 
tutionality This was the mam ground on which the Supreme Court upheld its con- 
stitutionality, NLRB V Jones and Laughltn Corf y 301 US i, 33 (1937) 

William Green in National Labor Relations Boardy Hearings before the Senate 
Committee on Education and Labor, p 104 

John L Lewis, To Create a National Labor Boardy Hearings before the Senate 
Committee on Education and Labor, 73 Cong 2 sess, p. 142 
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discharged. As a result of such actions of employers, there were entire 
industries in which practically no umon members were employed.^^ 
Where such discriminatory methods did not succeed in preventing the 
development of labor organizations, an employer not infrequently 
encouraged the formation of an independent, or so-called company 
union, that could be dominated or controlled by him.^® Collective 
bargaining with a labor organization actually controlled by the em- 
ployer could be nothing but a sham. 

The worker^ right to organize is 'protected 

by both criminal penalties and administrative remedies. 

By a number of devices the federal government has encouraged the 
development of unions. 

1. The Railway Labor Act imposes criminal penalties on railroads 
that attempt to interfere with their workers’ nght to organize. The 
act contains a general declaration that the employees have this right 
and it provides that no employer shall in any way question the right 
of his employees to join, organize, or assist in organizing a labor 
organization. It is unlawful for the employer to interfere with the 
organization of his employees, or to induce them to join or not to 
join any organization, or to use any funds to maintain or assist any 
labor organization.^® These guarantees are enforced in two ways. Any 
person convicted of violating the provisions can be punished by a fine 
of from $ 1,000 to $20,000 and imprisonment for not more than six 
months or both.^® Such violations are prosecuted by United States At- 
torneys just like any other crimes. Second, the employees or their 
representatives can enjoin employers from violating these rights by a 
proceeding in an appropriate court.®'^ The National Mediation Board 
has no authority to enforce these provisions of the Railway Labor Act. 

2. The National Labor Relations Act confers comparable rights on 
all persons employed in interstate commerce or in pursuits that affect 
such commerce.®^ But here the rights are enforced by administrative 

^ The same, p 152. 

^ Senator Robert W’‘agner, the same, pp 39-43 

^ Sec 2, third. 

“ Sec 2, fourth 

^ Sec. 2, tenth 

Texas and N O. Railroad Co, v. Brotherhood of Railroad and $S Clerks, 281 
U S 548 (1930). 

®^Act of July 5, 1935, 49 Stat 449 
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means. Section 7 of the National Labor Relations Act grants to em- 
ployees the right of self-organization and the right to engage in con- 
certed activities for the purpose of collective bargaining. Section 8 
obligates employers to respect these rights. Employers are prohibited 
from interfering with labor organizations and from discriminating 
against union members in fixing the terms of employment. Cease and 
desist orders of the National Labor Relations Board direct employers 
to cease violating these rights, and the orders can be enforced by an 
appeal to a Circuit Court of Appeals. A violation of the decision of 
such a tribunal can be punished as a contempt of court. The Board can 
require the employer to recompense employees for any loss of earnings 
suffered as a consequence of a discharge or discrimination in violation 
of the act, and it can reqmre the reinstatement of an employee im- 
properly discharged. 

3. Attempts have been made to prevent the award of public con- 
tracts to employers who do not permit their employees to organize and 
to bargain collectively. Thus the Bituminous Coal Act of 1937 pro- 
vided that if the administrator of the Division found that an operator 
of a bituminous coal mine had demed his employees the right to 
organize and bargain collectively, he was not to be permitted to sell 
coal to the government.^^ In only two instances did the Administrator 
make such a determination.®^ The National Labor Relations Act does 
not prohibit the award of government contracts to employers who have 
committed an unfair labor practice, but the NLRB has repeatedly 
sought to accomplish this objective. It has tried to persuade govern- 
ment procurement agencies to refrain from awarding contracts to low 
bidders who have violated the act. The Board has even attempted to 
prevent the placing of contracts with producers who only had been 
charged with violating the law and before these charges had been 
proved.®^ 

4. The Department of Labor has always promoted and encour- 
aged unions by publicity and other propaganda devices.®® 

“Act of Apr. 26, 1937, 50 Stat i, 87, Sec 9. 

“ II LRR 531, and 5 LRR 273 

Final Refort of the Sfectal Committee to Investigate the National Labor Rela- 
tions Board, H Rept. 3109, 76 Cong- 3 sess, pp 32-35, the minority report admits 
that this happened, Intermediate Report . . . H. Rept. 1902, Pt 2, 76 Cong. 3 sess., 
pp 48-5 1 ‘ 

“ See Fourth Annual Refort of the Secretary of Labor (1916), pp 48-49 
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The National Labor Relations Act is now the 
worker^ chief frotection of the right to organize. 

Since the National Labor Relations Act is of wide application, and 
since the NLRB has given the most definite content to the right to 
organize, our attention will be concentrated on Its interpretation of 
the right. Only the general principles underlying its decisions will 
be considered. 

Section 7 of the National Labor Relations Act provides: 

Employees shall have the right to self-organization, to form, join, or 
assist labor organizations, to bargain collectively through representatives 
of their own choosing, and to engage in concerted activities, for the purpose 
of collective bargaining or other mutual aid or protection. 

And Section 8 goes on to declare the following to be unfair labor 
practices: 

(1) To interfere with, restrain, or coerce employees in the exercise of 
the rights guaranteed in Section 7. 

(2) To dominate or interfere with the formation or administration of 
any labor organization or contribute financial or other support to it, . , . 

(3) By discrimination in regard to hire or tenure of employment or 
any term or condition of employment to encourage or discourage member- 
ship in any labor organization. . . 

All persons working for employers covered by the act have the 
right to organize and to engage in concerted action. Even supervisory 
employees such as foremen are included.^^ 

The first paragraph of Section 8, which prohibits any restraint, 
coercion, or interference with the right of self-organization, is broad 
enough to embrace all other paragraphs of the section. An employer 
cannot do anything to hinder or interfere with the free right of his 
employees to organize. Neither he nor his agents can use violence 
against union members.^® He cannot employ spies to report to him 
on union activities.^^ A threat to shut down a plant or to move It to 
another location in order to discourage organizational activities is a 
violation of Section 8 The Board has also held that in some 

Sec 8 (4) prohibits discrimination against employees who have filed charges 
under the act, and Sec 8 (5) makes it an unfair labor practice for an employer to 
refuse to bargain collectively 

^ Soss Mfg Co, 56 NLRB 348 (1944). 

^ Do^ Chemical Co , 13 NLRB 993 (1959)* 

^ A Inc.y 2 NLRB i (1936). 

Tnflett Electrical Instrument Co, 5 NLRB 635 (1938). 
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instances he must permit union agents to enter upon his property to 
contact his employees, and he cannot prohibit union solicitation upon 
his property outside of working hours/^ For an employer to give a 
wage increase to his employees is an unfair labor practice if there is 
any evidence that his purpose might have been to discourage organi- 
zational activities."^^ 

An employer cannot engage in bribery to influence the attitude of 
his employees toward a union or to coerce union officials. It is an 
unfair labor practice for an employer to offer vacations with pay to 
employees who promise that in a representation election they will 
vote against an outside union.^^ In another case an employer offered 
to give a building to two union employees and suggested that they 
go into business themselves.^^ Another employer was found to have 
violated the law by offering a union representative a good position “at 
a high salary provided he would desert the union.”'^® 

Section 8 ( I ) as actually applied tends to limit the employer’s right 
to comment concerning unions, their desirability, and rights. The 
Board has said that the effect of an employer’s statements concerning 
a union is to be determined “by an evaluation of the natural conse- 
quences of such statements made not by one equal to another, but by 
an employer to those dependent upon it for their continued employ- 
ment and livelihood.”^® The Board has held that an employer cannot 
call a union “cut throat, nor can he tell the employees that the 
union can do nothing to improve their conditions of employment.^® 
Any statement of employer preference for one of two rival unions 
is considered coercive.^® The Board has held that an admittedly cor- 
rect statement of the employees’ rights under the National Labor 
Relations Act is a violation of Section i (i).®® 

Seas Skiff ing Co , 4 NLRB 757 (1938) , Harlan Fuel Co , 8 NLRB 25 (1938) , 
Carter Carburetor Co ^ 48 NLRB 354 (1943), Refubltc AvtaUon Co j 54 NLRB 
539 (1944)- 

Indtanafohs Power and Light Co ^ 25 NLRB 163 (1940) , West Texas Utility 
Corf ^ 22 NLRB 522 (1940). See also Affalachtan Electric Power Co y 47 NLRB 
102 (1943), reversed 140 Fed (2d) 217 (1944). 

McNeely and Price Co , 6 NLRB 800 (1937) 

Stack foie Carbon Co y 6 NLRB 177 (1937). 

Carlisle Lumber Co , 2 NLRB 248 (1936). 

Yale and Towne Mfg, Co , 17 NLRB 69 (1939) 

Jones and Laughlin Steel Corf y i NLRB 503 (1936). 

^ Yale and Towne Mfg Co ,17 NLRB 69 (1939). 

Continental Box Co y 19 NLRB 860 (1940) 

Mock Gadson Voekbenger Co y 8 NLRB 133, 136 (1938). 
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The Supreme Court has held that for any statement of an employer 
to constitute a violation of the act, coercion must be evident either in 
the language used or in some of the surrounding circumstances. In the 
case of the Virginia Electnc and Power Company/^ the employer had 
posted a bulletin, saymg that it had been free from union organiza- 
tion for fifteen years. It went on to say, ^^The Company recognizes 
the right of every employee to join any union that he may wish to 
join, and such membership will not affect his position with the Com- 
pany.” It added that no law requires him to join any union. Concern- 
ing this statement the Board said* ^We find that by posting the 
Bulletin the Respondent interfered with, restrained, and coerced his 
employees.” But the Supreme Court held in an opinion written by 
Mr. Justice Murphy that the employer had the right to express his 
views on any side in an industrial controversy provided that no coer- 
cion was involved. 

If the total activities of an employer restrain or coerce his employees in 
their free choice, then those employees are entitled to the protection of the 
Act, And in determining whether a course of conduct amounts to lestraint 
or coercion, pressure exerted vocally by the employer may no more be 
disregarded than pressure exerted in other ways. 

Thus where the language used is not of itself coercive, the coercion 
can be inferred from other circumstances, but the Board must make a 
determination of coercion based upon the utterances or their back- 
ground. The Court found that these utterances were not of them- 
selves coercive, and since the Board did not relate them to their back- 
ground, it found that the act had not been violated.®^ 

After this decision the Board retried the case. In its second opinion 
it found that the Bulletin previously mentioned, when taken m con- 
nection with anti-union activities of the company and certain discrimi- 
natory discharges, constituted coercion and therefore violated the 
law.®^ This decision was affirmed by the Supreme Court which said: 
^^While the Bulletin of April 26 and the speeches of May 24 are 
still stressed, they are considered not in isolation but as part of a pat- 
tern of events adding up to” domination, interference, and coercion.®^ 

“20 NLRB 911, 9ZO (1940). 

^ NLRB V. Virginia Electnc Power Co., 314 US. 469, 477 (1941). 

*^44 NLRB 404 (1942). 

“ Virginia Electnc cmE Power Co. v. NLRB, 319 U.S. 533, 539 (1943) 
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These decisions of the Court have only a limited significance, since 
the Board is generally able to find the existence of coercion by con- 
sidering employer utterances in connection with his other actions.®® 

Even where a union has taken a public stand against the very 
existence of the employer’s business, for him to call this fact to the 
attention of his employees is a violation of Section 8 (i), although 
no finding of coercion was made by the Board.®® An employer has an 
interest in seeing that the union his employees are about to join is 
not fundamentally antagonistic to his business and that it is respon- 
sible, especially since he cannot discharge an employee for joining a 
union, and since he may have to bargain with that organization. 

The second provision of Section 8 prohibits interference by an 
employer with the formation and administration of unions. The Board 
has said ^^The formation and administration of labor organizations are 
the concern of the employees and not of employers.”®'^ Thus it was 
designed as a prohibition against the establishment of so-called com- 
pany unions 5 its full import will be considered in Chapter IV, which 
deals with the influence of the government on the organization of 
unions. 

Probably the classic case involving the application of this section is 
that of the International Harvester Company.®® Here the employer 
had established an industrial council plan, wherein representatives of 
the workers selected by the members of the employees’ association 
met with representatives of management to consider conditions of 
employment. The program was initiated by the employer, who 
financed both the industrial council and the employees’ association. 
The Company urged all new employees to join the association. The 
council could not make a decision contrary to the wishes of manage- 
ment. 

Representatives of management and employees sit in solemn council, 
discuss and debate matters of mutual concern, and decide such matters by 
a vote in which the strength of each is equal, one vote to each side. But 
obviously, the management representatives do not exercise a judgment 
independent of that of their superior, the Superintendent. 

’^American Tube Bendmg Co, 44 NLRB 120 (1942), reversed, 14 LRR 647, 
Leach Relay Cor^p ^ 45 NLRB 112 (1942), Anderson Mfg Co j 58 NLRB 271 

(1944)- 

^ Ohio Greyhound Lmes, Inc , 21 NLRB 751, 757, Pactfic Greyhound LtneSy Inc ^ 
2 NLRB 431 (1937). 

^ Third Annual Report of the National Labor Relations Board (loss), p. i2<. 

“2 NLRB 310, 348 (1936). 
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Changes in the terms of employment were made by management 
alone, the role of the employees was only to make suggestions. The 
industrial council was found to be employer donainated, and the 
Board ordered its disestablishment. 

It is a violation of Section 8(2) for an employer to discharge or to 
threaten to discharge an employee, because of his unwillingness to 
join an unafGliated union.^® An employer cannot give any positive 
assistance to a labor organization 5 he cannot draft its constitution nor 
can he give it financial assistance,®^ Thus the employer cannot pay 
the wages of an employee who spends most of his time organizing a 
union.®^ The act obviously prohibits actual employer domination of 
a union, but the Board even considers that an unsuccessful attempt at 
domination is an unfair practice.®^ 

It is immaterial that all the members of an allegedly dominated 
organization joined it for reasons not connected with the attempted 
domination,®® Even though all the members joined the union of their 
own free will and prefer it to any other organization, the attempted 
domination is illegal and the union will be disestablished.®^ The act 
on its face prohibits only an actual domination of a union by an em- 
ployer. But the Board has interpreted this provision to constitute a 
prohibition against any attempted interference with the right to or- 
ganize. 

An emfloyee cannot he discriminated 
against because of umon activities. 

Section 8 (3) prohibits employers from encouraging or discourag- 
ing union membership by discriminating against umon members. In 
hiring workers and m fixing the terms and tenure of employment, the 
employer cannot discriminate against an employee because he is a 
union member,®® 

Titan Metal Mfg Co,, 5 NLRB 577, 582 (1938)5 Pkiltfs Packing Co, 5 
NLRB 272, 280-83 (1938)* 

^ An employer is guilty of giving finanaal assistance to a union if iie permits it 
to receive the commission from a concession selling milk in the plant, even though 
the employer never received any income from the concession. General Dry Batteries, 
Inc, 27 NLRB 102 (1940). 

Swift and. Co, ii NLRB 809 (1939). 

^Canvas Glove Mfg Co , Inc., i NLRB 519 (1936) 

^Donnelly Garment Co , 21 NLRB 164 (1940). 

^Hicks Body Co., 33 NLRB 858 (1941), Norman H. Stone, 33 NLRB 1014 
(1941). 

^ Under the National Labor Relations Act an employer can discriminate in favor 
of the members of one union if he has signed a vahd dosed shop contract with that 
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A person discharged because of union membership can be reinstated 
by order of the Board with back pay. Likewise a refusal to hire a 
person because of union membership entitles that person to a position 
with the discriminating employer, with back pay from the time of 
such original refusal to hire.^® To some this ruling may be a little 
surprising, but if the objective is to prohibit discriminatory hiring, it 
is an effective device to attain that objective. 

The prohibition in the act against discrimination specifically pro- 
vides: ^Tt shall be an unfair labor practice for an employer ... by dis- 
crimination in regard to hire or tenure of employment ... to encour- 
age or discourage membership in any labor organization.’^ This lan- 
guage would appear to mean that discrimination would be improper 
if it actually would either discourage or encourage union member- 
ship. But the Board has not so construed this provision. According to 
the Board: ^Tt forbids the employer to affect or change an employ- 
ment relationship because of the employee’s union membership or 
activity.”®^ Consequently if the Board finds that any action was taken 
by the employer on the basis of union membership, it practically 
always assumes the existence of the intent to discnminate. Such an 
interpretation certainly makes the prohibition much broader m actual 
application than the words of the statute seem to warrant. 

Obviously it would be improper for an employer to discharge a 
worker on the sole ground that he is a union member or engaged in 
union activity.®® If several union leaders are the only employees 
discharged at a given time, there is an inference that the dismissal 
was discriminatory.®® The same thing is true if only employees active 
in the formation of a union are discharged at a given time.^® An 
employee cannot be discharged if the employer alleges that he was 
released both because of his union activities and for other legitimate 
causes. If at any time the employer has given evidence of opposition 
to unions, the Board generally finds that the dismissal of an employee 
was due to union activity, even though other good reasons for the dis- 
charge actually existed and were alleged, and although there was 

union. Under the Railway Labor Act the employer cannot discriminate against a 
worker either because he is or is not a member of a union Closed Shop contracts 
will be considered in Chap 6 

Phelfs Dodge Co. v NLRB, 313 US 177 (1941). 

” Third Annual Refort of the National Labor Relations Board (1938), p 81. 

^Washington, Virginia, and Maryland Coach Co, 1 NLRB 769 (1936). 

^Arcadia Hosiery Co, 12 NLRB 467 (1939). 

Ross Packing Co., ii NLRB 934 (1939). 
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no direct evidence that the action was taken because of the employee’s 
participation in union activities.'^’- The Supreme Court has held that 
this practice of the Board is improper/^ but nevertheless the Board 
has continued to follow it.*^^ If a discriminatory discharge is alleged 
by the Board and some evidence of union opposition is presented, the 
employer then has the burden of proving that the discharge was not 
a consequence of union activities.*^^ 

The obligation not to discriminate has been construed by the Board 
as a positive obligation to protect union employees against nonunion 
workers. Where nonunion employees, without the knowledge or 
approval of the employer, forcibly evicted union workers, the em- 
ployer was held to be guilty of engaging in discrimination, because 
he did not give positive protection to the union members.’'® 

As applied by the Board, Section 8 (3) tends to make it duEcult 
for an employer to discipline workmen who refuse to obey orders. 
Employees cannot be discharged because they refuse to take a job 
formerly held by a union official who had been discharged. This 
refusal to work was considered to be union activity, and the discharge 
constituted discrimmation against the employees because of their 
union membership.'^^ Employees cannot be discharged for threatening 
to stnke to secure the discharge of a foreman who is not liked, or 
for refusing to work on Labor Day.'’^ 

The reinstatement of employees discrimmatonly discharged in- 
volves difficulties. If the employer should discharge a person who 
previously had been reinstated by an order of the Board, or if he 
should discharge a union organizer or official, it would be difficult 
to prove that such discharge was for good and sufficient cause. In 
addition the reinstatement of discharged employees may have detri- 
mental effects upon productive efficiency. To justify the potential 
interference with productive efficiency, one must assume that the 
absolute eradication of discrimination against labor is more important 

Hear St Consolidated FubhcationSy 10 NLRB 1299, Arcade Sunshine Co.^ 12 
NLRB 259 (1939) 

NLRB V Sands Mfg Co, 306 US. 332 (1939). 

Arcade Sunshine Co, 12 NLRB 259 (1939). 

'^Reliance Mfg. Co v. NLRBy 125 Fed. (2d) 311 (194.1) 

Riverside Mfg Co ^ 20 NLRB 394. (1941), modified, 119 Fed. (2d) 302 

Niles Fire Brick Co , 30 NLRB 426 (1941), Williamson Dickis Mfg. Co., 35 
NLRB 1220 (1941) 

’^Pittsburgh Standard Envelope Co , 20 NLRB 516 (1940). 

Good Coal Co, 12 NLRB 13d (1939)} affirmed no Fed. ^ zd) 501 (1940). 
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to the community than the maintenance o£ efficiency. Of course rein- 
statement with back pay is a simple and direct way of punishing 
discrimination and of ensuring that employees will not suffer as a 
result of it. 

If an employer is being injured by inter-union warfare carried on 
among his employees, he cannot attempt to end it by discharging the 
members of one of the unions. Such action would constitute a dis- 
crimination prohibited by Section 8 (3). Thus if the employees in a 
plant belong to two different unions, and the members of one of 
these unions refuse to work if members of the other organization con- 
tinue to be employed, it is a violation of the act for the employer to 
dismiss the persons who were objected to by the first union even to 
prevent a strike.*^® Discrimination is forbidden though the mem- 
bers of the objecting union engage in a sit-down strike, which is illegal 
under the act.^° Under such circumstances, if the employer does not 
wish to violate the law, he must permit his business to be disrupted 
by a strike. 

With widespread rival imionism, this prohibition against discrim- 
inatory discharges places the employer in a most difficult position if he 
has employees belonging to rival unions. If one union threatens to 
strike unless the members of the other are discharged, the employer 
cannot discharge the members of the other group in order to prevent 
the strike. He is placed in a position of violating the law or having his 
business damaged by a strike, and as will be seen later he cannot 
take any effective steps to combat such a strike. Strikes by rival or- 
ganizations also are injurious to the rights of properly recognized 
unions. But here the legitimate union is in the same position as the 
employer 5 it cannot prevent the rival organization from interfering 
with its rights. The framers of the act were not concerned with the 
problems of rival unionism, because the split in the labor movement 
developed after the enactment of the National Labor Relations Act. 

n. STRIKES 

The right to strike includes not only the right of a group of workers 
to quit work, but also their right to return to work if and when they 
so desire. The National Labor Relations Act specifically confers the 

NLRB V. Star Publishing Co, 97 Fed (2d) 465 (1938). 

^ New York and Puerto Rico Steamshtf Co., 34 NLRB 1028 (1941) , Great Steel 
Co, 38 NLRB 65 (1942) , Isthmian Steamshtf Co, 22 NLRB 689 (1940) , Moore- 
mack Gulf Lines, 28 NLRB 869 (1941). 
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right to strike^^ Under its terms, strikers are employees, and striking 
is recognized as a legitimate form of concerted activity.®^ The Railway 
Labor Act carefully states that nothing in it is to be construed as 
restricting the right to strike,®^ The Norris-LaGuardia Act of 1932 
limited the remedies that can be utilized against strikes, but it does 
not in any way modify the right to strike. We will consider first what 
constitutes a legal strike under federal law, and then the rights of 
strikers and the duties of their employers. 

The AntirTrust Act now does not 
limit the right to strike. 

The anti-trust laws formerly constituted some limitation on the 
right of workers to strike^ but as now interpreted they constitute no 
restraint on strikes or other forms of concerted action. The Sherman 
Anti-Trust Act prohibits all contracts, combinations, and conspiracies 
in restraint of interstate commerce.®"^ As a means of enforcement it 
provides for cnminal penalties, civil damages, and injunctive relief. 
The courts have applied this law to various forms of concerted labor 
activities, but for any concerted action of labor to be a violation of 
the Sherman Anti-Trust Act, there must have been an intent to restrict 
mterstate commerce, and the restraint must have been unreasonable 
and not merely incidental. Thus a strike for the establishment of a 
union shop is not improper if there is no intent to restrict mterstate 
commerce unreasonably.®^ A refusal to work on nonunion materials 
does not constitute a violation of the act where there was no intention 
to restrain the flow of interstate commerce and where all acts oc- 
curred at the place of original production.®^ 

In 1914 by the Clayton Act Congress made certain amendments to 
the Sherman Act. According to some of their congressional supporters, 
these amendments were designed to remove labor activities from the 
anti-trust law, but the courts held that this legislation was only a 
restatement of the existirg law.®^ 

Recently the Supreme Court almost completely removed all forms 

Sec, 13. 

*=Sec. 2 (3) 

^ Sec 2 (tenth) . 

Act o£ July 2, 1890, 26 Stat, 209 In 1908 the Supreme Court in Loews v. Law- 
lor, 208 U.S. 274., first held that this law was applicable to labor activity. 

Untied. Mme Workers of America v Coronado Coal Co,, 259 U S. 34.4 (1922). 

^Levering and Garrtgues Corf, v Morrm, 289 US 103 (1933). 

Duflex Printing Press Co, v. Deering, 254 U S. 443 (1921). 
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of labor activities from the limitations of the anti-trust laws. The 
court now has decided that an employer, as a result of injuries suf- 
fered by a strike, cannot recover triple damages under the Sherman 
Act, merely by showing that the concerted action was designed to 
restrain interstate commerce substantially. He must also demonstrate 
that the work stoppage directly restricted the market for the goods 
he produced and thereby reduced competition. The decisions of the 
court do not indicate what constitutes a restriction of the market. This 
definition of a restraint of trade is much narrower than the one 
previously used by the court.®® In the light of this decision, it is now 
difficult for an employer to recover damages from a union on the 
ground that an injury resulted from a restraint of trade instituted by it. 

Moreover, it is practically impossible at present to enjoin a strike, 
even though it constitutes a violation of the Sherman Act. In 1932 by 
the Norris-LaGuardia Act, Congress prohibited federal courts from 
issuing injunctions in labor disputes except in very limited circum- 
stances. Concerning the powers of federal courts under this law the 
Supreme Court remarked: 

... For us to hold, in the face of this legislation, that the federal courts 
have junsdiction to grant injunctions in cases growing out of labor dis- 
putes, merely because alleged violations of the Sherman Act are involved, 
would run counter to the plain mandate of the Act and would reverse the 
declared purpose of Congress. . . 

Finally, the court has held that unions are practically freed from 
the criminal provisions of the Anti-Trust Act except where they act in 
concert with employers. In 1939 Thurman Arnold, then the head of 
the Anti-Trust Division of the Department of Justice, announced a 
policy of prosecuting the following types of labor activity under the 
anti-trust law: (i) strikes to prevent the utilization of cheaper and 
improved equipment 5 (2) practices designed to require the employ- 
ment of unnecessary labor, (3) restraints on commerce for the pur- 
pose of promoting graft and corruption j (4) strikes and other con- 
certed activities designed to maintain prices j (5) jurisdictional 
strikes.®® Consequently the Anti-Trust Division instituted a series of 
criminal actions against trade unions. But the Supreme Court held that 

^ A f ex Hosiery Co v Leader ^ 310 U.S. 469 (1940) 

Milk Wagon Drivers’ Umon No. 755 v Lake Valley Farm Products, Inc , 311 
U.S 91 (1940) 

Thurman Arnold, Bottlenecks of Business (1940), pp. 249-50. 
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jurisdictional strikes®^ (even though the union against which the 
strike was called had been certified as representing a majority of the 
workers in the bargaining unit concerned)/® to prevent the use of 
new equipment®^ as well as strikes to compel employment of un- 
necessary employees were not violations of the Sherman Act.®^ The 
court asserted that the Sherman Act and the Clayton Act must be 
read together with the Norris-LaGuardia Act 5 all three must be read 
as a whole. Section 20 of the Clayton Act of 1914 provides that 
striking, picketing, and boycotting are not to be enjoined. It then 
asserts: ^^nor shall any of the acts specified in this paragraph be con- 
sidered or held to be violations of any law of the Umted States.”®^ 

By construing this provision in the light of the declaration of public 
policy contained m the Norris-LaGuardia Act previously quoted, the 
Supreme Court reached the conclusion: ^^The licit and illicit under 
Section 20 are not to be distinguished by any judgment regarding the 
wisdom or unwisdom, the rightness or wrongness, the selfishness or 
unselfishness, of the end of which the particular umon activities are 
the means.”®® The court observed that so long as the union acted 
in its self-interest and not in collaboration with nonlabor groups, it 
committed no criminal act. This decision was handed down in a case 
that grew out of a jurisdictional strike against a manufacturer producing 
goods for interstate commerce. Justice Frankfurter, speaking for the 
court m the case, observed concerning jurisdictional disputes: 

Such strife between competing unions has been an obdurate conflict in 
the evolution of so-called craft unionism and has undoubtedly been one of 
the potent forces in the modern development of industrial unions. . . . 

. . . The fact that what was done was done in a competition for jobs 
against the Machinists rather than against, let us say, a company union, 
is a differentiation which Congress has not put into the federal legislation 
and which therefore we cannot write into it. 

On the basis of the decisions concerning criminal prosecutions, injunc- 
tions, and civil damages, it is apparent that practically no strike is 

^ U S V Hutcheson^ 312 US 219 (i 940) . 

U S' V Bmldtng and Construction Trades Council of Nev) Orleans^ 313 US. 
539 (1941). 

^ XJ S V International Hodcamers and Common Laborers District Council et al , 
313 U S 539 (1941). 

^US V American Federation of Musicians , 318 US 741 (1943) 

Act of Oct. 15, 1914, 38 Stat. 730, 738. 

V. Hutcheson, 312 US 219, 232 (1940). 
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contrary to the Sherman Anti-Trust law if the union involved does 
not combine with employers.®^ 

Since practically all strikes and other forms of concerted action 
have been removed from the limitation of the anti-trust laws, it is 
not unreasonable to assume that the federal government considered 
that the possible restrictions on the free flow of goods in interstate 
commerce would be insignificant compared to the public advantage 
resulting from the consequent increase in the bargaining power of the 
workers. But although the increase in bargaining power was the ob- 
jective, the legalizing of jurisdictional strikes by the Hutcheson deci- 
sion is not in accord with this goal, because the purpose of such strikes 
is to strengthen one group of workers as against another group, not 
to improve the bargaining position of the employees as against their 
employer. Although strikes undertaken to impose territorial trade 
barriers, to prevent the introduction of new techniques, or to require 
the hiring of unnecessary workers, may really improve the bargaining 
position of employees as against their employers, some people contend 
that these practices tend to reduce the nation’s output and thereby 
limit opportunities for employment and reduce real wages. “The only 
labor interest served by such restrictions is the interest of a local group 
in taking work away from other labor groups elsewhere and in stretch- 
ing out the work so that it will last as long as possible.”®® If these 
criticisms are correct, then the possible resulting restraints on com- 
merce are not in the national interest, though the specific workers con- 
cerned might be benefited. 


^ For an example of such a combination see Local z 6 y of the Internattonal Brother- 
hood of Teamsters US^ 291 U.S 293 (1934). 

The other form of labor activity prosecuted under Mr Arnold’s program was 
the use of interstate commerce for purposes of bribery, racketeering, and extortion 
This did not necessarily involve the use of strikes. A law to prevent the use of 
intrastate commerce for such purposes had been enacted in 1934 (48 Stat. 979) 
Where a union required the payment of the wages of an extra driver on a truck 
moving m interstate commerce, the court held that this was not a violation, because 
the act specifically provides that the use of violence or the threat of violence is not 
coercion when it involves the “payment of wages by a bona fide employer,” {US 
V. Local Soy of the International Brotherhood of Teamsters, 315 U S 521, 1942 ) No 
person was actually employed in this case, but nevertheless the wages had to be paid. 
The court said Congress intended to exempt trade union activity “Accepting payments 
even where services are refused is such an activity,” it observed. 

” Corwin Edwards of the Department of Justice, “Trade Unions and the Law,” 
Papers and Proceedings of the Fifty-fourth Annual Meeting of the American Eco- 
nomic Association, December 1941, p. 443. 
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Other limitations on the 
Tight to strike are few. 

Only where the crew of a vessel of American registry engages in a 
work stoppage is participation in a strike a crime. When the ship is 
away from a safe port^ the crew cannot cease to work without being 
guilty of mutiny.®® The National Labor Relations Act did not change 
the criminal nature of such a work stoppage. When a member of a 
crew of a vessel engages in a strike under such circumstances, he does 
not continue to have the protection of the act.^°® 

The War Labor Disputes Act makes the calling or the inciting of a 
strike a criminal act in certain circumstances. Where the government 
has taken over a plant producing war goods, the act makes it a crime 
for any person to urge or to persuade the employees to strike, or to 
give them assistance after a strike has commenced.^®’- This legislation 
IS effective only during the present hostilities and for six months 
thereafter. To October 1944 the government has secured under this 
section only 14 convictions involving 94 persons.^®^ 

This act also requires that the employees of a war contractor must 
notify the Secretary of Labor and other government officials of any 
labor dispute likely to lead to a strike. After such notice, neither party 
can change the terms of employment or cease operations for 30 days. 
On the thirtieth day the NLRB shall take a ballot of the employees 
to determine their desire to strike.^®^ Even though a majority of the 
workers vote against the strike, the work stoppage will not be illegal 
if the election has been held. If a stnke is called not in accordance 
with the law, the employer can sue the union for damages. 

According to the so-called War Labor Conference Agreement of 
December 23, 1941, all strikes are supposedly improper during the 
present war. In addition to the criminal provision of the War Labor 
Disputes Act just discussed, only two types of action have been taken 
to implement this policy: ( i) where a union strikes contrary to a deci- 
sion of the National War Labor Board, the plant of the employer 

“The Supreme Court has held that this provision of the Mutiny Act does not 
constitute a violation of the Thirteenth Amendment which prohibits involuntary 
servitude Robertson v. Bald^my 165 U.S 275 (1897). 

Southern Steamshtf Co v NLRBy 316 US. 31 (1942), 

Act of June 25, 1943) 57 Stat. 163, Sec. 6. 

Editorial Research Reforts (1944), Vol. 2, p 237. 

^“Act of June 25, 1943) 57 Stat. 163, Sec 8 (a)(2) . 
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may be seized by the federal government j and (2) in some cases 
where a union has called a strike contrary to this so-called agreementj 
the National War Labor Board has held that the union has demon- 
strated irresponsibility and consequently cannot be granted the privi- 
lege of maintenance of membership for six months thereafter.^®^ 

A strike for a closed shop is generally regarded as proper This 
IS true even where its objective is to compel a working employer (who 
has but a few assistants) to join the union or stop working, although 
by the rules of the union he is not eligible to membership.^®^ 

The National Labor Relations Act does 
not limit the right to strike. 

A strike designed to compel an employer to violate the National 
Labor Relations Act does not appear to be an improper form of con- 
certed activity. For example, an employer has recognized and bar- 
gained with a union that represents a majority of his employees, as 
he is required to do by the act. Nevertheless the minority group, who 
belong to another union, strikes to get the employer to recognize them 
In violation of the law. The Board has never passed on the propriety 
of such a work stoppage, but in its decisions it has not Indicated its 
disapproval of strikes of this type.^^^ Of course similar activities of 
the minority also may be injurious to the exclusive bargaining rights 
of the majority union. The Supreme Court has held that this type of 
work stoppage does not constitute a crime.^°® The Norris-LaGuardia 
Act appears to prohibit both the employer and the imion representing 
a majority of the workers from securing an injunction against a strike 
instituted to compel the employer to violate the National Labor Rela- 
tions Act.^^® It is not consistent for the government to impose duties 
on an employer and at the same time to permit employees to freely 


Monsanto Chemical Co , 2 WLR 479 (1942) 

Lauf V E G thinner and. Co , 303 U S 323 (1938). Such a strike on a rail- 
road would not be consistent with the Railway Labor Act of 1934, for it prohibits 
the making- of such agreements by employers subject to it 

Senn v. Tile Layers Protective Umon^ 301 US 468 (1937) 

Nevo York and Puerto Rico S S. Co ^ 34 NLRB 1028 (1941) 

V Building and Construction Trades Council of Nevo Orleans^ 313 US. 
539 (1941). 

Fur Workers Union Local No, 72 v Fur Workers Union No 2125^, 105 Fed. 
(2d) I (1938), affirmed 308 US. 522 (1939). 
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use methods of self-help to compel him to violate his legal obliga- 
tionsd^° 

Although a union agrees that it will not strike during the life of 
a contract^ a work stoppage contrary to the agreement is nevertheless 
protected by the act.^^^ It is not likely that the employer can discharge 
the employees who participated in the work stoppage. And here again 
the employer probably cannot secure injunctive relief in the federal 
courts. One of the major objectives of our labor policy is to encourage 
collective bargaining, and ohe of the main reasons an employer enters 
into a collective agreement is to free his plant from the interruption 
of stakes for its duration. The refusal of the Board to attempt to 
discourage strikes in violation of an agreement must in some measure 
defeat that objective. Similarly the inability to enjoin a strike in 
violation of a contract does not encourage the employees to make 
agreements. 

President Roosevelt has asserted there is no right to stake on the 
part of government employees/^^ but actually this statement means 
only that employees who participate in a strike may not be granted the 
right to return to their work when they desire to. Since no law pro- 
hibits federal employees from striking, no criminal penalties can be 
applied to those participating in such a work stoppage, but under 
some circumstances the persons who promote a strike against the 
government may be guilty of committing an illegal act.^^® 

The use of violence in a strike does not generally remove it from 
the protection of the National Labor Relations Act. The Board gen- 
erally assumes that violence is an inevitable part of a strike. In some 
instances specific employees who engage in acts of violence might lose 
the protection of the act, but their misconduct does not make the whole 
strike illegal. The Supreme Court has held that sitdown strikers do 
not have the right to be reinstated in their former positions at the end 
of the strike.^^^ Although the Supreme Court has held that a strike 

NLRB considers a sympathetic strike to be a form of labor activity, pro- 
tected by the National Labor Relations Act, Ftrtk Carfet Co , 33 NLRB 191 (1941). 

Umted Bucmt Co , 38 NLRB 778 (1942), Highland Shoe Co.^ 23 NLRB 259 
(1940), as affirmed 119 Fed (2d) 218 (1941). 

^Public Papers and Addresses of Franklm D. Roosevelt ^ ^937 (1941)3 P 325* 
35 Stat. 1097, 1127, Secs 43 and 201 

^^^NLRB V Fansteel Metallurgical Corf y 306 U.S 240 (1939) But the Secre- 
tary of Labor did not reg-ard such strikes as illegal or undesirable. See letter to 
Representative John McCormack, Nev) York Timesy Mar 27, 1937 
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in violation of a contract is not a strike that has the protection of the 
act/^® the Board has continued to regard such strikes as legald^® Even 
though a strike is illegal under the law of the state where it occurs, it 
does not therefore become improper under the actd^^ The NLRB 
does not look with disfavor on a strike carried on in violation of an 
injunction issued by a state courtd^® It has reinstated strikers (often 
with back pay) who have been convicted of misdemeanors committed 
during the course of a strike, or who have been adjudged in contempt 
of court for violating an injunction/^® 

The Board considers one type of strike to be outside the protection 
of the act 5 that is, a stnke to compel an employer to grant a wage 
increase that has not previously been approved by the National War 
Labor Board as required by the act of October 2, 1942 and executive 
orders issued thereunder/^® The Board held that although the em- 
ployer’s misconduct is the primary concern of the act, employee mis- 
conduct is not irrelevant It went on to say that the act should be 
accommodated to the Stabilization Act of October 2, 1942/^^ 

Workers can stnke even where there are 
feaceful remedies to enforce their rights. 

The existence of alternative peaceful methods of enforcing rights 
does not affect the legality of a stnke. In order to enforce the rights 
granted to them by the Labor Relations Act, the employees always 
have a right to strike or to engage in other forms of self-help. At 

NLRB V Sands Mfg Co , 306 U S 332(1939). 

Untied Btscutt Co , 38 NLRB 778 (1942) , Highland Shoe Co , 23 NLRB 289 
(1940), affirmed 119 Fed (2d) 318 (1941). 

Reed and Prince Mfg Corf ^ 12 NLRB 944 (1939) 

^^^Wtlson and Co ^ 26 NLRB 1353 (1940) > Swtfi and Co j 10 NLRB 991 

(1939) 

Board has repeatedly held that violence is an inevitable concomitant o£ a 
stnke For example ‘‘In any case the fact that during- a strike, necessarily a time of 
heated emotions, the bounds of permissible conduct may have been overstepped by 
men or leaders cannot be used to deny to employees their full right of representation ” 
Rahhor Co , i NLRB 470, 478 (1936) 

A Circuit Court of Appeals observed that it could not “conclude that rights given 
to employees under the National Labor Relations Act are destroyed because of vio- 
lence of a type as common to labor disputes as a fist-fight upon a picket line ” NLRB 
V Stackfole Carbon Co, 105 Fed (2d) 167, 176 (1939). 

^56 Stat 765. 

^American News Co Inc, 55 NLRB 1302 (1944), but also note Indiana Desk 
Co ^ NLRB 48 (1944). 
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their own discretioHj they can either turn to the Board to enforce 
their rights or they can striked®^ 

One of the main objectives of the act is to free interstate commerce 
from such impediments as strikes. The act, however, limits the possi- 
bility of attaining this objective, since it grants to workers who believe 
an unfair labor practice has been committed a free choice of either 
resorting to the NLRB or striking in order to redress the grievance. 
Where a strike was caused or prolonged by an unfair labor practice, 
the employer must reinstate the strikers with back pay, though new 
employees had been hired in their stead but where the strike was 
not caused or prolonged by an unfair labor practice, the strikers need 
not be reinstated if their positions had been filled by new employees. 
In only a very few cases has the Board granted back pay to employees 
for time lost in a strike not caused by an unfair labor practice.^^^ 

Strikers have all the rights granted to 
emfloyees by the National Labor Relations Act. 

The Labor Relations Act provides that when a worker participates 
in a strike he does not thereby cease to be an employee.^^® Employers 
are prohibited from interfering with union activities j and strikes are 
considered to be a proper form of such activity.^^® Furthermore, the 
NLRB is given the authority to reinstate with back pay any person 
discriminated against by an employer, because he engaged in concerted 
action. Thus the striker has all the rights of an employee. 

According to the NLRB, strikers do not cease to be employees j 
they become persons on strike. The Board has implied that it is not 
possible for an employer to discharge an employee during the course 
of a strike.^^^ When the strike terminates, the employer does not have 
to restore the worker to his position if he has already filled the job 
with another worker and provided the strike was not caused by or 
prolonged by an unfair labor practice of the employer.^^® If an unfair 

Remtngton-Rand Corf. v. NLRB, 94 Fed (2d) 862 (1938) 

American Manufacturing Co ^ 5 NLRB 443 (1938) 

^ Dr afer Corf y 52 NLRB 1477 (i943)> Reilly dissenting at p 1483, and Gulf 
Public Service Corf y i8 NLRB 562 (1939). 

Sec 2 (3). 

Sec. 8(3). 

See Third Annual Refort of the National Labor Relations Board (1938), p. 
77 n. 

^ NLRB V Mackay Radio and Telegrafh Co y 304 US, 333 (1938). 
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labor practice of the employer caused the stnke or prolonged it, the 
workers are entitled to reinstatement in their jobs with back pay, even 
though this involves the discharge of some workers who were em- 
ployed during the striked^^ In one case where the Board found that 
a strike was caused partly by an unfair labor practice of the employer 
and partly by the workers, it considered that the strike was caused 
by the employer’s actions, and the strikers must be rehired with back 
payd^® The duty of reinstatement with back pay exists, although the 
strike was contrary to the law of the state wherein it occurredd^^ 

The Supreme Court has held that the striker who commits a crim- 
inal act does not have to be restored to his position,^®^ but the Board 
generally considers that felonies are the only significant crimes. Mis- 
demeanors including various acts of violence rarely are regarded as 
important, and employees who engage in such activities generally must 
be reinstated.^^^ The only proof of a felony that the Board will accept 
is conviction or a plea of guilty This attitude of the Board toward 
illegal acts of strikers does not assist in discouraging the resort to 
violence in labor disputes. 


The government makes difficult the 
operation of a struck flant. 

The employer who attempts to operate a plant dunng a strike does 
so at great risk under the National Labor Relations Act. The employ- 
ment of strike-breakers is regarded by the NLRB as an interference 
with the right of employees to organize,^^® and the movement of 
strike-breakers in interstate commerce is prohibited by another lawd^® 
Individual strikers cannot be urged to return to work, since that con- 


Chicago Casket Co ^ 21 NLRB 235 (1940) 

Remington Rand Co v NLRBj 94 Fed (2d) 852, 872, but in Mayer Handbag 
Co, 18 NLRB 700 (1939) where both causes were present, the Board did not order 
reinstatement 

Reed and Prmce Mfg Co., 12 NLRB 9 44 (1939) In NLRB v. Draper Corf , 
15 LRR 21 1 (1944), a circuit court of appeals held that an employer did not have 
to re-employ participants in a wildcat strike that disrupted collective bargaining by 
their own union, reversing 52 NLRB 1477 (^943) 

NLRB V. Fansteel Metallurgical Corf., 306 U S 240 (1939) 

A ronsson Fnntmg Co., 13 NLRB 799 (1939), Electric Vacuum Cleaner Co, 
i8 NLRB 591 (1939). 

^^Refubltc Steel Co., 9 NLRB 219 (1938), Elkland Leather Co , 8 NLRB 519 
(193S) 

Remington Rand Co, 2 NLRB 626 (1936). 

Act of June 29, 1938, 52 Stat 1242. 
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stitutes an attempted interference with the worker^s right to orgamze 
and to bargain collectively. 

By “undercutting” in this manner the authority of the Union to act as 
collective bargaining representative, and by bringing to bear the coercive 
force of Its economic power upon the employees to the end that they dis- 
regard the Union and union leadership and terminate the strike, the Com- 
pany interfered with, restrained and coerced the employees. . . 

The employer cannot urge the strikers to return to work through 
advertisements or through the publicity activities of a citizens’ com- 
mittee.^®® Any of these acts constitutes an unfair labor practice, and 
the employer will be required to reinstate all the strikers with back 
pay from the time the unfair labor practice took place. 

The inability of the employer to urge striking employees to return 
to work places him at a disadvantage. It generally has been difficult 
for him to secure new workers during a strike. But the Labor Rela- 
tions Act increases his difficixlties, for if he commits one unfair labor 
practice in his efforts to operate a struck plant, he will have to take 
back all the striking employees with back pay, even though this 
involves the discharge of newly hired workers. Obviously, it will not 
be easy for him to convince workers hired during the strike that their 
employment will continue after the work stoppage. As just pointed 
out, he cannot urge his striking employees to return to work. If the 
employer commits one small indiscretion in an attempt to operate his 
plant during a strike (that may not have been caused by him), great 
burdens can be imposed upon him, and consequently the easiest course 
may be for the owner to shut down the plant during the strike. In 
the meantime he might lose his markets j but the striking employees 
can go out to seek new employment. These burdens are imposed upon 
the employer without regard to the merits of the dispute or the 
methods used by the employees during the strikes. 

The United States Employment Service grants assistance to strik- 
ing employees. The act of June 6 , 1933^®® provides that the state 
employment services should not refer workers to a plant in which 
there is a strike unless such persons are given specific notice of that 
strike. The original rules of the USES required that both written 

Mamnlle Jenckes Corf ^ 30 NLRB 382, 406 (1941) 

138 ^ Hefler, 7 NLRB 255 (1938) But he can make an accurate statement 

to strikers on the state of negotiations with the union, Essex Rubber Co , 50 NLRB 

283 (1943)* 

^ 48 Stat. 1 1 7, Sec 1 1 (b) . 
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and oral notice had to be given, but nevertheless few referrals were 
made to struck plants/^^ But at least by January 1942 the regula- 
tions were amended to prohibit absolutely the referral of any applicant 
to a struck plant, except where the strike was contrary to an order of 
the National War Labor Board.^^^ 

This regulation does not appear to be fully in accord with the 
Employment Service Act of 1933. The law says notice of the strike 
must be given and does not prohibit the making of such placements. 
The Employment Service thus gives aid to the union, whatever may 
be the merits of the strike. The theory appears to be that the workers 
are in the right whenever they strike, or even if not in the nght, that 
they deserve assistance nevertheless. But can such a practice be fol- 
lowed without encouraging strikes for improper objectives or the 
use of illegal methods in the strike? 

ni, PICKETING 

The United States courts have long recognized the propriety and 
legality of picketing in labor disputes.^^^ In support of this position 
Chief Justice Taft in 1922 asserted that if it is desirable for labor to 
organize and to strike, then it is proper for the workers to attempt 
to secure the support of like-minded persons for their cause. Here the 
Court was justifying only peaceful picketing^^^® it maintained that a 
person had a right to have his property protected against picketing 
accompanied by violence. A state that prevented the issuance of injunc- 
tions to prevent disorderly picketing was held to deprive employers 
of their property without due process of law.^^* 

T oday there are 'practically 'no limits 
imposed on the right to peket. 

By the Norris-LaGuardia Act, Congress in 1932 effectively pro- 
hibited federal courts from enjoining picketing in labor disputes,^^® 

Atkinson, Odencrantz, and Demming-, Puhhc Emfloyment Service m the Untied 
States (1938), p. 346 

U.S. Employment Service, OferaUons Bulletin C2, Jan. 5, 1942, and C55, 
May 6, 1942 

^"The states g-enerally regard picketing as legal, but several require that it can 
onl^ be engaged in where a majority of the employees have voted for it 

He also said that a “necessary element of intimidation” was mvolved in all 
picketing, and he permitted only one picket at each entrance, American Steel 
Foundries v. Trp-Ctty Central Trades Council, 257 US. 184 (1921). 

Truax v Corngan, 257 U.S 312 (1921). 

^““Act of Mar. 23, 1932, 47 Stat 70, Sec. 4 (e). 
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and the courts have upheld the validity of the law. Although there is 
no actual labor dispute between an employer and his own employees, 
picketing cannot be enjoined/^® 

The Norris-LaGuardia Act makes it impossible to enjoin picketing 
even when carried on contrary to the objectives of the National Labor 
Relations Act. If an employer properly recognizes and bargains with 
a union representing the majority of the workers in a unit appropriate 
for collective bargaining purposes, his place of business can be picketed 
although no members of the union picketing are employed by him. It 
would be illegal for the employer to deal with that union, yet the 
courts have held that such picketing cannot be enjoined.^*^ Again, if 
the employees in an establishment do not care to join a specific union 
and have so informed their employer, that union may picket the place 
of business, although it would he illegal for the employer to deal with 
it, because his employees have indicated their unwillingness to have it 
represent them in collective bargaining.^^® 

The Supreme Court also has held that there is an absolute consti- 
tutional right to picket. The basis for this decision is the liberty guar- 
anteed under the First and Fourteenth Amendments. Consequently 
the right cannot be impaired by either the federal government or the 
states. Mr. Justice Murphy speaking for the Court said: 

. . . Freedom of discussion, if it would fulfill its historic function in this 
nation, must embrace all issues about which information is needed or ap- 
propriate to enable the members of society to cope with the exigencies of 
their period. 

In the circumstances of our times the dissemination of information con- 
cerning the facts of a labor dispute must be regarded as within that area of 
free discussion that is guaranteed by the Constitution. . . It is recognized 
now that satisfactory hours and wages and working conditions in industry 
and a bargaining position which makes these possible have an importance 
which IS not less than the interests of those in the business or industry di- 
rectly concerned. The health of the present generation and of those as yet 
unborn may depend on these matters, and the practices in a single factory 
may have economic repercussions upon a whole region and affect widespread 
systems of marketing. . . 

New Negro Alhance v Sanitary Grocery Co, 303 US 552 (193S). 

Fur Workers Umon^ Local No 72 v. Fur Workers Uniofty No, 212^8^ 105 
Fed (2d) I, 308 US 522 (1939). 

Lauf V. Shtnnery 303 U S 323 (1938) 

Thornhill v. AlabamUy 310 US. 88, 102 (1940). 
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Consequently a state statute that prevents picketing in a labor dis- 
pute is unconstitutional. 

A state cannot prohibit picketing though carried on by a union 
that sought unsuccessfully to organize a plant, and where the actual 
employees have no controversy with their employer. The Supreme 
Court said: “The interdependence of economic interest of all engaged 
in the same industry has become a commonplace. . . . The right of 
free communication cannot therefore be mutilated by denying it to 
workers, in a dispute with an employer, even though they are not in 
his employ.’”®* An employer cannot enjoin picketing by a union which 
does not represent any of his employees, though its objective is to 
secure a closed-shop agreement.’®’ The false nature of statements made 
by pickets does not constitute a basis for enjoining the use of such 
statements. Even where the courts have definitely foimd that the 
language used was false and damaging, the Supreme Court has held 
it cannot be enjoined by a state court.’®^ 

If the picketing involves violence, or when it is not carried on at 
the scene of the labor dispute, the state courts may intervene. Where 
force and violence are a part of a labor dispute, a state may permit its 
courts to enjoin picketing that contributes to such violence. Though 
violence has occurred as a consequence of picketing, peaceful picketing 
cannot be forbidden.’®® 

However, a state court can prohibit picketing that occurs at a place 
removed from the scene of the labor ispute. Thus where nonunion 
labor was employed by a contractor to make repairs on one of two 
restaurants owned by the same person, the state courts can enjoin 
the carpenters’ union from picketing the other restaurant located one 
and a half miles away from the place being repaired.’®* 

The full extent of the constitutional right to picket is not clear. 
The picketing must be peaceful and must be carried on close to the 
scene of the dispute. It is not necessary that the union involved be 
the representative of any employees of the person being picketed. But 
does this right mean more? Can picketing, although peaceful, be in 
such force as to prevent access to the place of business involved? Some 
of the decisions seem to indicate that such conduct could not be en- 

of L V S'wtng, 312 us 321, 326 (1941) 

''' Senn v Tile Layers Umon^ 301 US 468 (1937) 

Cafeteria Emfloyees Union v Angelos^ 320 US 293 (1943). 

Drivers Unton v Meadovomoor Datrtes Inc, 312 US 287 (1941) 
Carpenters and Joiners Union v. Ritters Cafe, 315 US 722 (1942) 
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joined. It has been shown that under the Norris-LaGuardia Act 
picketing is permitted even where its purpose is to get the employer 
to commit an unfair labor practice prohibited by the Labor Relations 
Act. Does the constitutional guarantee also prevent such picketmg 
from being enjoined? There are no cases on this point, and it would 
not be entirely logical to believe that it would j but in decisions de- 
claring the existence of the constitutional right, the definition of a 
labor dispute is broad enough to include such a situation. It would 
not appear to be equitable to permit persons to damage an employer's 
business by picketing in order to compel him to break the law. 

IV. BOYCOTTS 

The Supreme Court has defined a boycott as '^a combination not 
merely to refrain from dealing with the complainant” (an employer) 
“or to advise or by peaceful means to persuade customers to refrain 
from dealing,” but also for the purpose of exercising coercive pressure 
upon such customers, actual or prospective, in order to cause them to 
withhold or withdraw patronage through fear of loss or damage to 
themselves should they deal with that employer.^®® The Court has 
held that boycotts were illegal where they were carried on with the 
intent of reducing interstate commerce in an unreasonable manner. 
Consequently it permitted an injunction to be issued to prevent workers 
from refusing to transport or to set up printing presses made by non- 
union labor.^®® Similar relief was granted where the boycott consisted 
of a refusal by union members to work on stone that had been par- 
tially prepared by nonunion workers employed by a previous proces- 
sor.^®^ A union which had gone on strike was enjoined from coercing 
third persons to refrain from buying goods produced by the em- 
ployer.^®® In a similar case the court approved of a judgment for 
triple damages under the Anti-Trust Act.^®® 

Practically no boy- 
cott is now illegal. 

It is very dubious whether the boycotts involved in these cases 
would be regarded as illegal today. The Norris-LaGuardia Act pro- 

^ BufUx Trintmg Press Co v Deering, 254 US. 443 (1921). 

The same. 

Bedford Cut Stone Co, v. Journeymen Stone Cutters^ 274 U.S 37 (1927). 

Gomfers v. Buck Starve and Range Co j 221 U.S 418 (1911) 

Loe<we v. Lavjlor^ 208 US. 274 (1908). 
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hibits the granting of injunctions in cases comparable to those just 
mentioned.^^° The House and Senate judiciary committees in their 
reports on this bill speafically stated that it was intended to prevent 
the issuance of injunctions in such cases.^^^ In New Negro Alliance v. 
Sanitary Grocery the Court held that a boycott occurring in a 
labor dispute could not be enjoined because of this law. 

The opinion of the Supreme Court in C/. 5 . v. Hutchesor^^^ would 
lead one to believe that the Court now considers that practically any 
boycott connected with a labor dispute would be legal. First, the Court 
said that the enactment of the Norns-LaGuardia Act constituted a 
direct disapproval of two of the leading boycott cases. And second, it 
stated that so long as the union acted in its self-interest and not in co- 
operation with employers, practically no concerted act was illegal 
under the Anti-Trust Act. 

The discharge of an employee who engages in a boycott would be 
discriminatory under Section 8 (3) of the National Labor Relations 
Act. An employee cannot be discharged, though while actively em- 
ployed, he attempts to persuade groups in the community that his 
employer has attempted to injure them.^^* In affirming this decision 
of the NLRB, the Circuit Court of Appeals said, ^^such activities may 
be highly detrimental to the employer 3 his customers may refuse to 
deal with him 5 — but the statute forbids him by a discharge to rid 
himself of those who lay such burdens upon him.”^®® 

The National Labor Relations Act offers the employer no protec- 
tion against boycotts designed to compel him to violate that act. In a 
recent case the wagon drivers of a brewery had withdrawn from the 
teamsters’ union and joined the brewery workers’ union. The team- 
sters’ union then boycotted the brewery to get it to bargain with that 
union. In order to end the boycott the brewery gave up Its delivery 
business and contracted for it to be done by another company that 
had an agreement with the teamsters’ union. Since it had no need for 
its wagon drivers, it discharged them (members of the brewery work- 

Act of Mar. 23, 1932, 47 Stat 70, Sec 4 (a). 

To Define and Ltmtt JurtsdtcUon of Courts luting tn Equity^ S. Kept. 163, 
and the same, H Kept. 6^9, 72 Cong^. i sess 
"2 303 U S 552 (1938) 

312 U S 219 (1940) , but also see Afex Hosiery Co, v. Leader, 310 U S. 469 
(1940). 

Peter Catller Kohler Swiss Chocolate Co, 33 NLRB 1170 (1941) 

130 Fed (2d) 503 (1942). 
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ers’ union). The NLRB held that this discharge was discriminatory 
and ordered the drivers reinstated with back pay.^^ Although it would 
have been a violation of the act for the employer to have recognized 
the teamsters’ union, nothing was done to punish that union for the 
boycott designed to compel a violation of law. It is doubtful if a court 
could have enjoined such a boycott imder the Norris-LaGuardia Act. 

The federal government in defining its attitude toward picketing 
appears to have assumed that the injury that might occur to innocent 
third parties and the burden on interstate commerce would be small, 
as compared with the public advantage resulting from any possible 
gains in the bargaining power of the boycotters. 

V. RESPONSIBILITY AND LIABILITY FOR CONCERTED ACTION 

The peculiar legal nature of trade unions has had a direct bearing 
on their civil responsibility and liability for wrongful acts committed 
by them against individuals. Unions are creatures of state law, and 
generally they are partnerships or unincorporated associations. Chief 
Justice Taft has said: ^‘Undoubtedly at common law, an unincorpo- 
rated association of persons was not recogmzed as having any other 
character than a partnership in whatever was done.”^®^ Under this 
theory each and every member would be fully responsible for every 
act done either by any member acting in his capacity as a member or 
by an employee or agent of the union acting within the scope of his 
authority.^®® This situation has been greatly modified by recent legisla- 
tion. 

The legal resfonsihility and liabdity 

of unions and thei>r members is very limited today. 

The Norris-LaGuardia Act (Section 6) has greatly restricted the 
responsibility of unions in any proceeding in a federal court. Under 
it a member of a union is responsible only for the unlawful acts of 
membei*s, agents, or officers where there is clear proof either of his 
participation in the act or of his authorization of it before or after its 
commission. This law would practically prevent an action to assess 
responsibility against the members of a union for an unlawful act 

Gluck Brewing- Co, 47 NLRB 1079 (1940), affirmed CCA Sth Circuit, 14 
LRR 791 (1944)- 

Untied Mine Workers v. Coronado Coal Co., 259 US. 344, 385 (1922). 

Loewe v. Lawlor^ 208 US. 274 {1908). 
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such as a boycott. It would be necessary to prove in each case that the 
individual sued took part in it or specifically authorized it. Under the 
War Labor Disputes Act any labor organization which calls a stnke 
in a war production plant without giving thirty days^ notice is liable 
for damages resulting from such work stoppage.^®^ 

As partnerships under the common law, unions could be sued only 
in the name of their members, and their Lability could be enforced 
only against each member.^^° Union assets could be attached only if 
each and every member of the imion was directly or effectively served. 
Actually this requirement made such funds immune from liability. 

In 1922 in a case involving damages for the violation of the Anti- 
Trust laWj the Supreme Court held that a union could be sued in 
its common name and without joining all of its members.^^^ It reached 
this conclusion for three reasons: (i) the difficulty of serving each 
member of a large union (in this case there were 400 ,CX )0 members) j 
(2) by law special privileges had been conferred on unions as entities 
(for example, the union label is protected) 5 and (3) if the union’s 
funds were immune from suit, it would not have a responsibility and 
liability commensurate with its power. Thus where responsibiLty is 
recognized, the federal courts impose a direct liability on the union 
funds to pay any judgment. Not all state courts have followed this 
decision, and some states have not adopted legislation modifying the 
normal common law rule concerning the attachment of partnership 
funds. 

The NLRB has prevented an employer from demanding that a 
union assume a direct liability for its wrongful acts where this is not 
imposed by state law. Where the state makes it difficult to sue an 
unincorporated union, it is a violation of the employees’ right of 
self organization for the employer to insist upon the union’s incor- 
poration.’^^ In order to avoid the difficulty of attaching union funds 
in an action for breach of contract some employers have demanded 
that the union post a bond before entering into a collective agreement. 
The Board considers that this requirement is a refusal to bargain in 
violation of Section 8 (5) of the National Labor Relations Act.”'^ 

Act of June 25, 1943, 57 Stat 167, Sec 8 (c). 

United Mme Workers v. Coronado Coal Co ^ 259 US 344 (1922). 

The same, 

Jasfer Blackburn Products^ 21 NLRB 124 (1940). 

Serif to Mfg Co, 36 NLRB 41 1 (1941). 
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VI. CONCLUSIONS 

To increase the bargaining power o£ workers^ the federal govern- 
ment protects their right to engage in concerted activities. Not only 
do employees have the right to organize, but the government en- 
courages them to exercise that right. By the National Labor Relations 
Act as applied by the National Labor Relations Board, any act of an 
employer that might discourage organizational activities is prohibited. 
The right to strike is almost without limitation. Striking employees 
cannot be discharged, and in a number of ways the government makes 
it difEcult for an employer to operate his plant when the workers are 
on strike. Other forms of concerted action are also protected. Workers 
have a constitutional right to picket, and this right has been construed 
broadly by the courts. Further, almost no restraints exist on the 
right to boycott. Finally the legal responsibility and liability of unions 
are limited. 

Apparently the federal government considers the protection of these 
rights to engage in concerted activities to be of transcendent impor- 
tance. Even where administrative or civil remedies are available, 
employees can enforce their rights through concerted action. Such self 
help can be used, though adequate peaceful remedies exist. The gov- 
ernment does not discourage self help even where it has set up 
machinery to protect employees’ rights. Workers can utilize con- 
certed action, though in the process they commit illegal acts, and 
though they seek to accomplish undesirable objectives. 



CHAPTER III 


COLLECTIVE BARGAINING AND THE COLLECTIVE 

AGREEMENT 

In the preceding chapter there have been frequent references to 
organized labor’s practice of collective bargaining and the collective 
bargaining agreement, but without any attempt at definition or precise 
description. In the present chapter three aspects of the collective 
bargaining agreement will be discussed in detail: (i) What is the 
nature of the employer’s obligation to bargain collectively? (2) What 
kind of contract is the collective agreement which embodies the terms 
of employment agreed upon through the collective bargaining proc- 
ess? and (3) What rights and obligations do the employers, employ- 
ees, and unions have under such an agreement? 

L THE NATURE OF THE OBLIGATION TO BARGAIN COLLECTIVELY 

One of the major objectives of labor organizations from their very 
inception has been to make definite collective agreements with employ- 
ers fixing the terms of employment for workers. But the employers 
strongly resisted the unions’ efforts to negotiate such contracts, and 
only ten years ago hardly more than a million employees were covered 
by such agreements.^ Consequently labor sought the help of the gov- 
ernment in its efforts to fix the terms of employment by contract. After 
a decade of government assistance, more than 14 million persons are 
employed under such agreements.^ With this great increase in collec- 
tive bargaining, the reader might well wonder what has been the 
government’s attiude toward it. The provisions of the Railway Labor 
Act concerning collective bargaining will be considered first. Then the 
obligation as envisaged by the National War Labor Board will 
be discussed. Finally, the general obligation imposed by the National 
Labor Relations Act and applied by the NLRB will be examined. 

A. The Railway Labor Act 

The Railway Labor Act of 1934 declares: ^Ht shall be the duty of 
all carriers, their officers, agents, and employees to exert every rea- 

^ National Labor Relations Board, press release, Apr. 12, 1943. 

'Monthly Labor Review, Vol. 6o (1943), p. 817 
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sonable effort to make and maintain agreements concerning rates of 
pay, rules and working conditions.”^ And Section 2, Ninth, provides 
that after the National Mediation Board has designated the repre- 
sentatives of the employees in the bargaining imit, the carrier ^^shall 
treat with” them. These provisions can be enforced only by an injunc- 
tion restraining the carrier from dealing with any other group of 
workers. This will be issued only after the National Mediation Board 
has designated the representatives of the workers. A court can direct 
a carrier to treat with the representatives of a majority of the workers 
in the appropriate unit and can prohibit it from making a collective 
agreement with any other organization. The decree can be enforced 
by contempt proceedings. 

The farticifation in the frocess and not the 
desirability of the results is the ofdy test. 

In the one case involving this question, the Supreme G^urt said 
with special reference to the obligation ^^to treat with” the representa- 
tives: 

. . . The statute does not undertake to compel agreement between the 
employer and employees, but it does command those prelimmary steps 
without which no agreement can be reached. It at least requires the 
employer to meet and confer with the authorized representative of its 
employees, to listen to their complaints, to make reasonable effort to 
compose differences. . , . ^ 

The employer then must meet with representatives, listen to com- 
plaints, and make ^treasonable effort to compose differences.” The 
obligation ^^to make reasonable effort to compose differences” is 
not defined further. Some courts have held that the agreements made 
under this section are not legally enforceable contracts.®^ 

The National Mediation Board has said, concerning this obligation 
to bargain: 

As has frequently been pointed out the fundamental purpose of the Rail- 
way Labor Act is to facilitate the establishment of labor standards govern- 
ing employment on the railroads and air lines through collective bargaining. 
The best test of the soundness of the act is therefore the extent to which 
labor agreements defining such standards have been entered into between 

*Act of June 21, 1934, 48 Stat. 1185, Sec. 2 First 

^Virginian Ry Co v. System Federation No 40, 300 U.S 515, 548 (1937). 

^ Moore v. Illinois Central Ry Co, 112 Fed (2d.) 959 {1940) 
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the various types of earners subject to the act and the different crafts and 
classes of their employees.^ 

The law as applied constitutes little more than the expression of a 
wish that employees and employers should bargain. Nevertheless col- 
lective bargaining under it has spread with little friction. 

B. The National War Labor Board 

The National War Labor Board is given jurisdiction during the 
present hostilities to settle any dispute that interrupts or threatens to 
interrupt war production. It can by order prescribe the wages, hours, 
and all other terms of employment. It has repeatedly held that em- 
ployers and employees have a legal duty to bargain together. Resort 
to the Board is no substitute for direct bargaining.'^ It has remanded 
cases to the parties for further bargaining when it felt that they were 
trying to pass on to the Board the task of settling their problem.® This 
practice of directing the parties to settle the dispute has not proved to 
be very successful, since the Board generally has got the case again.® 

The NWLB reqmred the employer to 
make collective agreements. 

In the settlement of dispute cases, the Board has taken the attitude 
that not only is there a duty to bargain, but there is a legal duty to 
make collective agreements.^® Further, the Board has insisted that the 
results of its decisions must be embodied in an agreement and not 
remain merely its judgment comparable to an award of a court. The 
employer cannot insist on including in such an agreement a statement 
that it was made under duress.^^ 

The Board takes the attitude that its decisions constitute binding 
directives that the employer must obey. The Court of Appeals of the 
District of Columbia has held that its decisions are unenforceable and 
constitute only advice,^^ Nevertheless, as will be shown in Chapter X, 

° Third Annual Refort of the National Mediation Board (1937)5 p 2 

'^Yello<w Truck and Coach Mfg. Co ^ 5 WLR 244 (1942), Chrysler Corf,, 10 
WLR 551 (1943) 

^Diamond State Telefhone Co, 5 WLR 329 (1942), Cranston Print Works, 5 
WLR 451 (1942) 

®44 Columbia Law Rev 412, note 17 (1944) 

Montgomery Ward and Co , WLR 4155 420 (1943) 

” Montgomery Ward and Co,, 5 WLR 80 (1942) , note n LRRM 1720 (1943) 
National War Labor Board v Montgomery Ward and Co , 144 Fed. (2d) 528 
(1944)5 NWLB V. United States Gy f sum Co, 145 Fed (2d) 97 (1944). 
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i£ the employer fails to obey such a determination of the Board, it 
reports the matter to the President and he may seize the employer’s 
plant that is involved in the dispute. 

When the National War Labor Board settles a dispute that is 
presented, it does not simply issue a determination prescribing the 
terms of employment 5 it requires the parties to enter into a collective 
agreement contaming specified terms. Although the contract is made 
under duress (for if it is not made the employer will lose his property 
by summary seizure), the Board will not permit the employer to 
incorporate in it a clause to that effect. The reason for refusing to 
permit the inclusion of such a statement is because a contract made 
under duress is voidable. The National War Labor Board advanced 
no foundation for Its statement that there is a legal obligation to 
enter into collective agreements. Neither the National Labor Rela- 
tions Act nor the National War Labor Disputes Act of 1943 constitute 
any basis for it. 

C. Under the National Labor Relations Act 

Collective bargaining, as envisaged under the National Labor Rela- 
tions Act, is a procedure that ultimately culminates in the making of a 
collective agreement by the employer and the accredited representa- 
tives of his employees concerning wages, hours, and other conditions 
of employment. This act imposes upon employers the positive duty 
to bargain collectively’® with the representatives selected for the pur- 
poses of collective bargaining by a majority of the employees in a 
uni t appropriate for such purposes,’* and it also prohibits the employer 
from negotiating collective agreements with representatives of minor- 
ity groups of employees where a majority of the employees already 
has selected a representative.’® This duty to bargain collectively 
includes an obligation to carry on discussions and to negotiate, with a 
sincere purpose of finding a basis of agreement concerning the issues 
presented’® and, if an understanding is reached, the employer must 
be willing to sign a binding written agreement that contains these 
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provisions.^^ But the employer is not required to enter into an agree- 
ment i£ an understanding cannot be reached/® 

The employer must deal only with the representa- 
tive chosen iy a majority of his employees. 

The employer is obligated to bargain collectively with the repre- 
sentative of all his workers. Foremen and other supervisory em- 
ployees are included/® The term ^^employees” within the meaning 
of Section 8 (5) and 9 (a) includes any individual whose work has 
ceased as a consequence of or in connection with any strike or as a result 
of an unfair labor practice of the employer and who has not secured 
any other regular or substantially equivalent employment.^® Hence, a 
worker does not cease to be an employee because he participated m a 
strike that is legal under the act.^^ Thus the employer’s duty to bar- 
gain continues though his employees have ceased to work for him. 

If a majonty of the workers has chosen a representative, the 
employer can deal only with it. The representative selected by the 
majonty of the employees in a unit appropriate for such purposes is 
the exclusive representative of all the employees in such unit for the 
purposes of collective bargaining. The act does not define the term 
^^majonty.” The National Labor Relations Board and the courts have 
interpreted the phrase ^^majority of the employees” to mean a ma- 
jority of the eligible employees voting in the election, and therefore 
the organization receiving a majority of the votes cast is the exclusive 
representative of all the employees.^^ 

The term "representative” as used in the National Labor Relations 
Act, the Railway Labor Act, and the state labor relations acts includes 
any individual or labor organization.^® Actually the employees have 
generally designated or selected labor organizations as representatives 
for the purpose of collective bargaining. Even though a state law 
requires that all union representatives be licensed, it is a violation of 
the obligation to bargain for the employer to refuse to deal with an 

F. Hetnz Co. v NLRB, 311US 514 (1941). 

NLRB V. Sands Manufacturing Co , 96 Fed (2d) 721 (193S). 

Packard Motor Co , Case No 7R1884 (1945) reversing, Maryland Brydock Co , 
49 NLRB 733 (1943)- 

^ Mooresville Cotton Mills v. NLRB, 97 Fed (2d) 959 (1938). 

S L Allen and Co Inc, 1 NLRB 714 (1936) 

^ RC A Manufacturing Co , z NLRB 159 (1936). 

49 Stat 449, Sec 2 (4), 48 Stat 1185, Sec i (6) 
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unlicensed representative.^^ The employer cannot reiFuse to deal wth 
a specific representative because he believes that the labor organization 
is irresponsible.^® 

The employees need not hold an election to determine their repre- 
sentatives. The law requires only that they must be designated or 
selected by a majority o£ the employees in the appropriate unit.^® 
Formal certification by the Board is not necessary either. Board action 
is required only when there is a dispute regarding the appropnate unit, 
when it IS uncertain whether any labor organization represents a 
majority of the employees within an appropriate imit, or when two 
or more contending unions each claim to represent a majority of the 
employees.^^ 

T he refresentatives of a majonty of the employees 
exclusively represent all the employees. 

A labor organization that has been chosen by less than a majority of 
the workers bargains collectively for its members only. If, however, 
it is subsequently designated by a majority, it becomes the exclusive 
representative of all the employees in the appropriate bargaining 
unit.^® It is not material that all the employees who designate the 
union as their agent should be members of it. Nor does the act re- 
quire such employees to become members subsequently.^® Even work- 
ers who for various reasons are not eligible to join a union may be in- 
cluded in the bargaining unit and may designate the union as their rep- 
resentative for collective bargaining.®® But persons hired to take the 
place of strikers during a labor dispute caused by or prolonged by an 
unfair labor practice of the employer are not entitled to participate 
with the strikers in the selection of a bargaining representative.®^ 

If a majority of the employees in a bargaining unit has designated 
a labor organization, that organization is the sole representative of 
the employees 5 the employer can deal with it solely as a principal 

^ Ef finger and Russell Co , 56 NLRB 1258 (1944). 

“ Inland Steel Co , 9 NLRB 783 (1938). 

Ben^amtn and Mar'jorie Fainblatt^ 4 NLRB 596 (1937)* 

^ Stewart Die Casting Corf., 14 NLRB 872 (1939)* 

^Burnside Steel Foundry Co , 7 NLRB 714 (1938). 

^ Webster Mfg Co Inc, 27 NLRB 1338 (1940)* 

^ Luckenbach Steamshif Co , % NLRB 181 (1936). 

^ A. Sartorious and Co. Inc, 40 NLRB 107 (1942). 
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and not as agent. The employer can meet the requirements of the act 
only by showing a willingness to bargain collectively, accompanied 
by the recognition of the negotiator as the representative of the union, 
and of the union as the proper party to the negotiations as well as to 
the resulting agreement.®^ As the National Labor Relations Board put 
it, the employer has to accord the union ^^recognition as suchd^^® This 
recognition includes the acknowledgment that the union is the exclu- 
sive bargaining agent, the sole authorized representative of the em- 
ployees of the appropriate unit for the purpose of collective bargain- 
mg. This unconditional recognition cannot be made the subject of 
collective bargaining at any stage of the negotiations.®"^ The employer 
thus must refrain from negotiating generally applicable labor contracts 
with representatives of minority groups.®® Any minority of the em- 
ployees who did not join in designating the representative selected by 
the majority is nevertheless represented by the organization chosen by 
that group. But in the absence of representatives selected by the 
majority of the employees, a nunority group has the right to choose 
its own representatives.®® 

Collective bargaining involves face to face 
negotiating about the terms of emfloyment. 

Normally the procedure of collective bargaining involves personal 
conferences. Bargaining should be conducted on a face to face basis. 
Negotiations through the malls or by other indirect methods are not 
considered as fulfilling the statutory requirements unless both parties 
accept that procedure.®'^ The employer must bargain at the place where 

^ Hofwood ReUnnmg Co ^ 4 NLRB 922 (1938), NLRB v Gnswold Mfg Co, 
106 Fed (2d) 713 (1939) 

^ Lmdeman Power and Eqmfment Co, ii NLRB 868 (1939). 

^ Acme Atr Affhance Co Inc , 10 NLRB 1385 (1939). 

^ NLRB V Joms and Laughlm Corf., 301 U S i (1937) 

Peninsular and Occidental SS Co , v NLRB 98 Fed. (2d) 41 1, 414 (1938). 

However, it is not an unfair labor practice within the meaning- of the act for an 
employer to refuse to discuss grievances with employee representatives not repre- 
senting the majority of his employees {Moorevtlle Cotton Mills, 2 NLRB 952, 
1937) The National War Labor Board in a case in which the employees were 
without a majority representative directed that the employer should recognize a 
minority union to the extent that the union could present grievances relative to its 
members in accordance with a procedure prescribed by the Board But the term 
“grievance” as used in this decision does not include any matter properly the subject 
of collective bargaining S ferry Gyroscofe Co , i WLR 167 (1942). 

S L Allen and Co , i NLRB 714, 728 (1936). 
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the bargaining unit is located, even though this involves much travel 
and repeated negotiations.®* 

Almost any problem of employer-employee relations may be the 
subject of collective bargaining negotiations. Section 9 (a) of the 
National Labor Relations Act provides that collective bargaining 
includes the determination of ^^rates of pay, wages, hours of employ- 
ment, or other conditions of employment.” The term “conditions of 
employment” is very broad.®® It includes negotiating concerning the 
reinstatement of discharged employees as well as determining in which 
plants of an employer various operations are to be performed. But 
problems not directly related to the conditions of employment are 
outside the subject matter of collective bargaining under the act. 
Employers are not required to bargain about legislative poheies and 
other generalities.*® 

The emfloyees must first ifh 
dtcate their desire to bargain. 

Although the employer is under no obligation to initiate collective 
bargaining, he must carry on such negotiations when the proper agents 
of his employees request it.*^ The request need not be made in a for- 
mal manner. It is sufficient that the employees or their representatives 
give to the employer some indication of their desire to bargain.*^ The 
Supreme Court has held that the employer is not obliged to bargain 
collectively unless the employees or their representatives either by 
word or act apprise him of their desire to negotiate. Consequently he 
may ignore or reject proposals for collective bargaining which come 
from third persons not purporting to act with the authority of his 
employees.*® 

The emfloyer must honestly 
seek to reach an agreement. 

The obligation to bargain collectively within the meaning of the 
National Labor Relations Act is fulfilled only when the employer 

Stehle and ii NLRB 1397 (1939); R Lorillard and Co ^ 16 NLRB 703 
(1939) , affirmed 314. U S 512 (1942). 

^Consumers Research^ 2 NLRB 57, 74 (1936), Bro^n McLaren Mfg Co, 34 
NLRB 984 (1941). 

Globe Cotton Mills v. NLRB, 103 Fed (2d) 91, 94 

NLRB V Columbian Enamel and Stampng Co,, 306 U.S. 292 (1939). 

^ The same. 

" The same. 
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makes a forthright, candid effort to reach a mutually binding settle- 
ment with his employees. The employer must bargain in good faith. 
The Board can test the sincerity of the employeris efforts by the length 
of time involved in the negotiations, the frequency of meetings, and 
his persistence in offering opportunities for agreement."^ The content 
that the Board has given to ^^good faith” will be considered more fully 
shortly. 

The employer is under the obligation to bargain until an agreement 
is reached, or until he is justified in believing that further negotiations 
would be fruitless and settlement beyond the bounds of reasonable 
probability,^® There are two prinaples that indicate the limits of this 
obligation. First, as the Senate Committee on Education and Labor 
said in its report on the National Labor Relations Act ^^the duty to 
bargain collectively does not carry with it the duty to reach an agree- 
ment.”^® Second, when an impasse has developed, the duty to bargain 
terminates. “Every avenue and possibility of negotiation must be ex- 
hausted before it should be admitted that an irreconcilable differ- 
ence”^^ exists. When the facts show the futility of future bargaining, 
the employeris obligations are terminated.^® 

The National Labor Relations Board asserts that it wants a deter- 
mination of the existence of an impasse to be based on objective facts, 
rather than on the personal ideas or feelings of the parties concerned. 
Before the Board will admit the existence of irreconcilable differences 
creatmg an impasse, the employer must show that every possibility of 
negotiation was exhausted, and that there existed no common ground 
upon which further bargaining could continue.^® He must also demon- 
strate that the breakdown of the negotiations is due to differences over 
“real and substantial issues.”®® Hence, the onus of proof rests upon 
the employer. 

The actual facts in each case are most important for determining 
the existence of an impasse. In the Express Publishing Comfany case 

**NLRB V Sands Mfg Co y 96 Fed (2d) 721, 725 (1938). 

Columbian Enameling and Stamfmg Co , i NLRB i8ij 196 (1936) 

National Labor Relations Board, S, Reft. 573, 74 Cong', i sess , p. 12 
Sands Mfg. Co, 1 NLRB 546 (1936). 

^Refubhc Creosottng Co., 19 NLRB 267 (1940). 

Trenton Garment Co , 4 NLRB 1186 (1938), Essex Wire Corf , 19 NLRB 51, 
63 (1940). 

Seas Sktffing Co., 4 NLRB 757 (1938), Purity Btscmt Co, 13 NLRB 917 

(1939)- 
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the employer met with employees’ representatives four times and 
permitted them to state their demands. He said the union’s demands 
were ^^unreasonable and unacceptable” and would give no other 
reasons for rejecting them. He would not discuss them clause by 
clause, nor would he advance counter-proposals. The Board consid- 
ered that this was a refusal to bargain and not an impasse, because 
the employer’s conduct made productive negotiations impossible, since 
he avoided stating any positive terms on which an agreement could be 
reached.®^ But where the union was negotiating for a new agreement 
containing added concessions from the employer, and the employer 
was willing to extend the existing agreement, the Board found an 
impasse. Here the employer discussed each union demand and ex- 
plained his reasons for rejecting it,®^ 

The occurrence of an impasse does not free the employer com- 
pletely from his duty to bargain collectively. Where subsequent events 
introduce new issues or present to the employer and the employees 
another opportunity to explore the situation, the employer upon re- 
quest must again meet with the representatives of his employees to 
determine the possibility of an agreement which would be acceptable 
to both parties in the light of the then existing circumstances.^® 

The emfloyer^s good faith is tested by both 
the form and substance of the negotiations. 

As a result of the meaning given to the requirement that the em- 
ployer must demonstrate good faith in bargaming, the NLRB has put 
itself in a position where possibly it can indirectly exercise a control 
over the conditions of employment. Good faith must be evident not 
only in the procedural aspects of negotiations but also in the sub- 
stantive aspects. 

The Board has made some broad statements concerning the nature 
of good faith in bargaining. Thus it has said ^‘It must mean negotia- 
tion with a bona fide intent to reach an agreement if agreement is 
possible.”®^ On another occasion it said ^interchange of ideas, com- 
munication of facts peculiarly within the knowledge of either party, 
personal persuasion and the opportunity to modify demands in accord- 

13 NLRB 1213, 1223 (1939). 

’^American Shoe Machinery Co ^ NLRB 1315 (1940). 

Kuehne Mfg Co, 7 NLRB 304, 322 (193S) 

^ Atlas Mills, Inc., 3 NLRB 10, 21 (1937)* 
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ance with the total situation thus revealed at the conference is of the 
essence of the bargaining process.”®^ It has stressed that the existence 
of good faith can only be determined in the light of each particular 
case.®® But the Board’s decisions tend to indicate that four pnnciples 
have been used by it to determine the existence of good faith.®"^ First 
there must be an actual exchange of views on the employees’ pro- 
posals. The employer must be willing to discuss the suggested agree- 
ment and give his reasons why given clauses are unacceptable to 
him/® 

Second^ the employer must not use the bargaining process to dis- 
credit or undermine the bargaining representatives of his employees. 
He cannot utilize the process as a means of attempting to convince the 
employees that collective bargaining is futile. Thus the Board held 
that an employer demonstrated bad faith because during negotiations 
with a union he increased the hours of work and reduced the rate of 
pay by unilateral action.®® An employer’s unwillingness to embody the 
then existing terms of employment in an agreement indicated bad 
faith.®® The employer cannot appeal to his individual employees over 
the heads of the bargaining representatives when they fail to accept 
the terms he desires.®’- 

Thirdj if the employer gives false, untenable, or irrelevant reasons 
for refusing to bargain or for rejecting union proposals, he has demon- 
strated his bad faith. Thus he cannot refuse to bargain merely because 
the union involved changed Its name.®^ 

The fourth and last principle may be stated as follows, if the nego- 
tiations indicate that the collective bargaimng process Is only a sham 
and the employer has no real intention of making an agreement, he 
has demonstrated bad faith. If he rejects all of the proposals as un- 
reasonable or unacceptable without further explanation,®® or if he 
rejects a proposed agreement with many clauses because two of them 

^ S. L, Allen ani Co Inc ^ i NLRB 714, 728 (1936) 

H Btrge and Sons Co , i NLRB 731 (1936) 

"See Ludwig Tellers Labor Dtsfuies and Collective Bargaining (1940), Vol 2, 
pp 885-89 

“ Exfress Publishing Co , 1 3 NLRB 1213 (1939). 

^ Windsor Mfg Co , 20 NLRB 294, 318 (1940) 

^Inland Lime and Stone Co, 24 NLRB 758, 771-72 (1940) 

Stevmrt Die Casting Corf,, 14 NLRB 812 (1939), Shell Oil Co , 2 NLRB 835 
(1937), Niles-Coleman Lumber Co,, 4 NLRB 679 (1937) 

^Continental Oil Co , 12 NLRB 789 (1939)^ Rabhor Co, i NLRB 470 (1936). 

^ Exfress Publishing Co , 13 NLRB 1213 (1939) 
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were ^^preposterous,” bad faith is evident.®^ A failure on the part of 
the employer to make counterproposals is evidence of his determina- 
tion to bargain without making an agreement.^® If the employer does 
not advance counter proposals, he avoids presenting any positive terms 
on which an agreement can be reached, and under such circumstances 
negotiations productive of an agreement are impossible. Even where 
the counter proposals are not acceptable to the bargaining representa- 
tives, he must attempt to persuade them to accept the terms that he 
IS willing to ofiFer.’®® 

The frofosds rejected or submitted by 
the employer indicate hts good faith. 

In a number of cases the Board has tested the good faith of the 
employer by the results of the bargaining process. The desirability or 
undesirability from the standpoint of the Board of the proposals of 
the workers rejected by the employer and the counter proposals ad- 
vanced by the employer is the final test of his good faith. Thus in one 
case the Board said: 

Such clauses as the United [the union] sought are not unusual in collec- 
tive agreements, and they tend to realize the purposes of the Act. . . . 
Moreover, whereas the clauses proposed by the United proceeded upon the 
recognition of the equal status, dignity, and responsibility of both the 
employer and the employees as contractually bound parties, the respondent, 
on the other hand, in effect insisted that the United accept an inferior 
position by agreeing to a contract which placed restrictions only upon 
the United. . . . Certainly, upon the record in the instant case, there was 
no warrant for such a position by the respondent.^"^ 

Here the Board asserted that the terms advanced by the union ^^tend 
to realize the purposes of the Act,” while there was ^^no warrant” for 
the proposals of the employer. Hence the Board found that the 
employer lacked good faith and a sincere purpose, and therefore he 
had failed to bargain collectively.®® 

^ Farmeo Package Co^ 6 NLRB 601 (193S) 

^Montgomery Ward and Co , 37 NLRB 100, 124 (1941). 

^ Globe Cotton Mdls v NLRBy 103 Fed. (2d) 91 (1939). 

^ Singer Mfg Co , 24 NLRB 444, 467 (1940). 

^ In several cases the Board tested the employer’s good faith by evaluating the 
reasons for refusing the union’s demands, and where his reasons were not satisfactory 
to the Board, it found that he had refused to bargain, Highland Park Mfg. Co., 12 
NLRB 1238 (1939) ) Agwalines, 2 NLRB i (1936)5 NLRB v Montgomery Ward 
and Co., 133 Fed. (2d) 676 (1943)- 
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On a number of occasions the Board has held that an employer's 
refusal to grant a closed shop demonstrated his bad faith.*®® Thus it 
has said that his refusal to grant a closed shop did ^^not evidence a 
serious attempt upon the part of the respondent to come to an agree- 
ment with the Union.”^® On another occasion it observed ^^Our ex- 
perience has been that the cry of ^closed shop’ is constantly being 
raised by employers who seek an excuse to evade their duty to bargain 
collectively under the act and to obstruct and deny the right of em 
ployees to do so.”’’’- 

Where a union desires that an agreement should contain a clause 
providing for the arbitration of all disputes arising under it, the 
employer’s refusal to grant this demand demonstrates his bad faith.*^® 
Similarly his failure to accept a union proposal to create a method of 
settling grievances indicates an unwillingness to bargain.'^® 

In some cases certain positive demands made by the employer as 
against the union have been considered by the Board as evidence of 
bad faith. The Fair Labor Standards Act provides that an employer 
who guarantees his workers i,000 hours of work in 26 weeks does 
not need to pay overtime unless his employees work more than 12 
hours in any day or 56 hours in any week.*^^ But if an employer de- 
mands the inclusion in a contract of a provision for such guaranteed 
employment, this is evidence of his unwillingness to bargain collec- 
tively.’^® Again, an employer demonstrates his bad faith if he desires 
that a contract provide that the union will not request a closed shop 
or a check-off during the life of the contract or during an extension 
of it.^® 

In some states it is difHcult for an employer to recover damages 
from a union for a breach of contract. Nevertheless the employer is 
guilty of an unfair labor practice if he demands that the union post a 
bond guaranteeing its performance 5 this is true though he is wilhng 

^Columbian Enameling and. Stamping Co.y i NLRB 181 (1936)5 Jackson Dedly 
Ne<wSy 9 NLRB 120 (1938). 

The same, 128 (1938). 

Second Annual Refort of the National Labor Relations Board (1937),?. 87. 

Dallas Cartage Co,, 14 NLRB 411 (1939) > Register Publishing Co., 44 NLRB 
834 (1942)- 

Newark Rivet Works, 9 NLRB 498 (1938). 

Act of June 25, 1938, 52 Stat. 1063, Sec. 7 (b) (i) 

NLRB V Reed and Prince Mfg, Co , 118 Fed. (2d) 874 (1941). 

” The same. 
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to post one also. Posting a bond would place a handicap on labotj and 
^^the act contemplates no such handicap to the employees.”^^ Even in a 
state where an unincorporated union cannot be sued, the employer 
cannot demand that the union incorporate before he will make an 
agreement, because such a demand would interfere with the employ- 
ees’ freedom of organization.*^® 

By saymg what are and what are not the proper terms to include 
in a collective agreement, the Board tends to take upon itself the task 
of arbitrating labor disputes. It has done this only in a few instances, 
but if it can use a few substantive tests of good faith, it can use many. 
If the present Board can use tests that tend to aid organized labor, a 
Board with other members could use tests detrimental to labor unions. 

Neither existing collective agreements nor indmdml emfloy- 
ment contracts relieve the employer from bargaining. 

The existence of a collective agreement does not preclude further 
bargaining between employer and employees,*^® but the employer can- 
not be compelled to give up his rights under a valid agreement.*® 
Where an agreement already exists, the subjects of such negotiations 
may include extension, modification, termination, alleged violations, 
interpretation of the agreement, or adjustment of complaints, and the 
like.*^ The employer’s obligation to bargain continues even though 
there are no particular problems or grievances to be considered.*^ The 
act contemplates collective bargaining as a continuing and developing 
process by which the relationship between employer and employees 
is to be molded and the terms and conditions of employment are to be 
progressively modified along lines which are mutually satisfactory to 
all concerned. 

The Board’s insistence on the employer’s duty to bargain where an 
agreement exists does not appear to be entirely consistent with the 
main objective of the collective bargaining process— the fixing of the 
terms of employment through collective agreements. One reason 

Interstate Steamshtf Co,, 36 NLRB 1307 (194O > Jasfer Blackburn Products 
Corf., 21 NLRB 1240 (1940). 

Scrtf to Mfg Co., 36 NLRB 41 1 (1941) 

"^^Delaware-New Jersey Ferry Co , 2 NLRB 385 (1936). 

^Jeffery DeWtU Insulator Co , v. NLRB, 91 Fed. (2d) 134, 139 (i9S7)- 

^ The same and Schteber MdUnery Co , 26 NLRB 937 (1940). 

^International Filter Co, i NLRB 489, 499 (1936). 
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an employer makes such an agreement is to fix the terms of employ^ 
ment for a more or less definite period. If at any time after an agree- 
ment is made, the employer is obligated to negotiate concerning its 
modification, the value of the agreement to him will be reduced. Con- 
sequently the requirement that an employer must bargain even though 
an unexpired agreement is in force is not consistent with the act’s 
objective of encouraging collective agreements. 

Individual contracts of employment cannot prevent the formation 
of a collective agreement or modify its terms. Their existence cannot 
bar employees from claiming their full rights under a collective agree- 
ment.®^ Individual contracts limiting the worker’s right not to seek 
a union agreement are not binding on the employees, and it is an 
unfair labor practice for an employer to make such agreements.®^ The 
fact that an employer has individual agreements with a majority of 
his employees does not excuse him from his obligation to recognize 
and to bargain with a union representing a majority of his workers. 
The obligation to bargain is a public one and cannot be avoided by the 
making of agreements with individual employees. The purpose of 
the National Labor Relations Act was to supersede individual con- 
tracts by collective agreements ^Vhich reflect the strength and bar- 
gaining power and serve the welfare of the group.”®® The employer 
must refrain from negotiating with individual employees regarding 
any modification in a collective agreement.®® Where a legal bargaining 
representative exists within the meaning of the act, the employer 
cannot bargain individually with a majority of the employees to grant 
them a wage increase, though on their own initiative they had declared 
their desire to renounce the union. Although no coercion existed, and 
the initiative came from the workers, nevertheless, the Board said 
there was a violation of Section 8 (i) and (5) of the act. 

Where a majority of the workers in a bargaining unit have been 
orgamzed into a union, little room exists for individual contracts. 
Such agreements can be entered into legally only where a collective 
agreement has expired and a new one has not yet been made because 
of a deadlock in negotiations. Individual contracts would also be valid 

England Transfortatton Co , 1 NLRB 130 (1936). 

^National Licortce Co v. NLRB, 309 U S 350 (1939). 

^ J, 1 Case Co V NLRB, 321 U.S 332, 338 (194.4). 

^ Medo Pkoto Suffly Cori) v. NLRB, 321 US. 678 (1944). 
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where there is not a majority o£ the workers in any one union or where 
that majority has not been proved. Where an applicable collective 
agreement exists with an exclusive bargaining agent, ^^the only thing 
left to individual agreement is the act of hiring.”®^ It would be 
very risky for an employer to make any individual contracts where 
there is an applicable collective agreement or where one is being nego- 
tiated.*® 

Desfite misconduct of employees 
the duty to bar gam may continue. 

There is a strong tendency on the part of the Board to consider 
that the employer’s duty to bargam continues despite the misconduct 
of the employees or their representatives. According to the Supreme 
Court, even a violation of a collective agreement by a union docs not 
free the employer from the obligation to bargain collectively, since the 
Congress did not provide ^^that violation of a private contract would 
deprive employees and the public of the benefits of the law.”*^ 
The National Labor Relations Board likewise has said that the mis- 
conduct of the employees does not justify the employer’s refusal to 
bargain collectively Also the Circuit Court of Appeals decided that, 
although a union may have been guilty of misconduct itself, the 
employer may not refuse to bargain because of the union’s ^^past 
sins” if It offers to treat in good faith.®^ But on occasion the courts have 
held that the employer is not bound for an indefinite time to negotiate 
with an organization which has broken Its contract.®^ However, the 
employer’s duty to bargain collectively is not suspended even though 
his employees are on a strike,®® 

Since the employer’s obligation to bargain continues despite illegal 
and improper activities of his employees, the Board does not seek to 
encourage employees to act legally by withholding the benefits of 
collective bargaining from those who do not act in conformity with 
the law. Unions that break contracts or engage in self-help (strikes) 

^ U.S, Automatic Corf, 57 NLRB 124, 133 (1944). 

^ JA Case and Co v NLRB, 321 U S. 332 (1944) 

^ NLRB V Columbian Enameling Co , 306 U S. 292, 306 (1939). 

^ Kuehne Mfg, Co , 7 NLRB 304 (1938). 

^ NLRB V. Remington Rand Inc , 94 Fed (2d) 8^2 (1938). 

^Jeffery DeWut Insulating Co v NLRB, 91 Fed. (2d) 134 (1937). 

^ Harry ScMvartz Yam Co, 12 NLRB 1139, 1157 (1939)- 
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rather than utilize available legal remedies (a suit for damages) do 
not lose their right to bargain. This raises the question whether the 
practices being followed faalitate the reduction of strikes and the 
maintenance of the safety of commerce, which are among the declared 
objectives of the National Labor Relations Act, 

Does the collective bargaining 'provision irpuolve 
the possibility of compulsory arbitration? 

The act as interpreted and applied by the NLRB not only seeks 
to protect the right of the workers to bargain collectively, but it also 
has another objective — to encourage the making of collective agree- 
ments. The first objective requires a judicial attitude, the latter is a 
positive administrative process of a promotional nature. 

Because of this second objective, the major test that the Board uses 
to determine whether collective bargaining took place, is: Did the 
process result in an agreementf^®* The process and the result are in- 
separably related in the Board’s reasoning. The Supreme Court ap- 
pears to be interested only in ensuring that the right to engage in the 
process of bargaining exists.®® 

The National Labor Relations Act asserts, ^^it is hereby declared to be 
the policy of the United States to eliminate the causes of certain sub- 
stantial obstructions to the free flow of commerce ... by encouraging 
the practice and procedure of collective bargaining.” (Section i) 
Therefore it is not surprising that the guarantee of the right to bargain 
and the encouragement of the making of collective bargaining agree- 
ments should be joined in the mind of the Board.®^ Consequently 
since the Board concluded that the real test of whether the process 
of bargaining has been followed can only be found in the end result 
of the process (a collective agreement), it is not illogical for the 
Board to decide that the main thing to determine is whether the em- 
ployer bargained in good faith. It is not inconsistent with this attitude 
for the Board to decide, as it has done on occasion, that the good faith 
of the employer is tested by the proposals he rejected and the terms 
he offered in their stead. The Board puts itself in the position of 
passing on the desirability of the proposals of both sides. If it passes 

Third Annual Refort of the National Labor Relations Board (1938), pp 102-03, 

Jones and Laughlm Steel Co v. NLRB^ 301 U.S i ( 1937 ). 

D, O. Bowman, Public Control of Labor Relations (1942), pp. 118-26. 
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judgment on the proposals, counter proposals, and concessions, it is 
thereby by implication saying what are the proper terms of settlement. 
Thus, as has been shown, the Board has repeatedly held that an em- 
ployer does not bargain in good faith if he refuses to grant a closed 
shop when the employees request it. His refusal to provide for the 
arbitration of differences or to set up machinery for the settlement of 
grievances also constitutes evidence of bad faith. Again, if he makes 
the positive demand that the union post a bond, or if he asks it to 
incorporate, this is likewise evidence of the same thing. No statutes 
either require or prohibit the inclusion of such terms in agreements. If 
the Board can base the existence of the employer's good faith on his 
attitude toward any one of these questions, it can at its own discretion 
use the employer's attitude on other questions as a test of good faith. 
The Board thus is on the road to becoming a court of arbitration that 
will pass upon the proper terms of employment, and no standards are 
provided by law to guide the Board in the performance of such a 
function. ^^To the extent that the government directly or indirectly 
takes from the employer the right to say ^no,^ it is forcing upon him 
unilateral compulsory arbitration.”®"^ 

n. THE NATURE OF THE COLLECTIVE A.GREEMENT 
AND THE RIGHTS UlSDER IT 

Both the National Labor Relations Act and the Railway Labor Act 
require the employer to bargain collectively with his employees. These 
acts look forward to, but do not directly require, the formation of 
collective agreements. But the legal nature of the collective agree- 
ments is not determined by federal law. The National Labor Relations 
Act and the Railway Labor Act assume that they are normal legal 
contracts. But by the Constitution the entire law of contracts is left 
to the states. What is and what is not a binding legal agreement is 
determined by the law of the individual states 3 and this is true even 
in a case coming before the federal courts where there is diversity of 
citizenship among the litigants. 

Until recently many courts did not consider that 
the collective agreements were binding contracts. 

The courts did not always consider that collective agreements were 

^ W. H. Spencer, ‘‘Collective Bargaining under Section 7-a o£ the NIRA,” T/ie 
Journal of Business of the University of Chfcago^ Vol. 8 (1935)3 P 3 ^ 
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truly legal contracts but now most courts consider them to be en- 
forceable contracts.®® Three arguments were advanced against then- 
legality 5 lack of consideration 5 lack of mutuality of remedy 5 and 
duress in their formulation.®® The typical contract must be founded on 
a consideration runmng from each party to the other. In a collective 
agreement, the employer makes certain promises to the union con- 
cerning the conditions of employment, but the union does not promise 
to furnish any labors consequently it has been contended that no con- 
sideration existed.^®® Gradually there evolved the idea that the union 
by implication had entered into certain understandings that constituted 
a consideration running from it to the employer. Thus, for example, 
it IS assumed by the courts that the union had promised not to do 
anything to destroy the agreement. 

The contention that there is a lack of mutuality of remedy is 
founded on the refusal of the courts to enforce an agreement where 
comparable remedies are not available to both parties. A court will 
not normally compel specific performance of a contract requiring the 
rendering of personal services. The employer thus cannot require 
specific employees to work for him under the agreement 5 therefore 
under the doctrine of mutuality of remedies some courts have refused 
to enforce the agreement against the employer when the union re- 
quested it.^®^ Ultimately it was realized that the employer had 
contractual rights enforceable against the union other than those in- 
volved in an action for specific performances, as for example an under- 
taking by the union not to picket. Hence, at present this argument 
is not utilized extensively by the courts. 

It has been alleged also that collective agreements were invalid 
because they were made under duress. It was argued such agreements 
were made only because labor applied duress against the employer by 
striking or by threatening to strike. The need for workers compelled 
the employer to yield to the union’s demands, but no court ever held 
an agreement to be invalid on this ground.^®® Collective agreements 
in most jurisdictions are generally regarded as legally binding con- 

^ In England and throughout the British Empire they are not regarded as legally 
binding Young v. Canadian Northern Ry Co., 1931, A.C 83. 

” Teller, CollecUve Bargaining and Labor Dtsfutes, Sec 158 
Wilson V. Airline Coal Co , Z15 Iowa 855 (1935). 

Chambers V. Davis, 128 Miss. 613 (1922) 

^“Teller, Collectwe Bargaining and Labor Disfutes, Sec. 161. 
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tracts. In justifying their enforcement, the courts have not always 
been too clear and logical in their reasoning. 

Although the courts have not fully comprehended it, these agree- 
ments involve rights of the employer, rights of the union, and rights 
of the employees. Great confusion exists in the minds of the judges, 
both as to the legal basis of these rights and as to the conditions under 
which they will be enforced; but generally the courts now will enforce 
them. Such agreements sometimes contain promises of the union not 
to strike or to picket, and promises of the employers not to hire non- 
union employees. These different obligations generally will be en- 
forced if the right party brings the action.^®^ 

Unions^ employers y and employees each have 
se far ate rights under agreements. 

The collective agreement creates rights of the employees as well as 
rights and duties of the union. The two sets of rights are distinct, 
and the remedies for their violation are different. It has been difficult 
for some courts to realize that the same agreement can create at the 
same time two sets of rights against the employer. Thus a federal 
court held only thirteen years ago. ^^The agreement was clearly be- 
tween the railway company and the brotherhood organization, and 
constituted no contract between any member employee and the railway 
company But generally the courts give tacit recognition to the fact 
that one agreement can confer rights upon the union as well as on the 
employees. Each of these groups must enforce its own rights. Thus 
a New York court said: ^^Another valid objection to this arbitration is 
the defective manner in which it is sought. The contract was between 
the union and the employer. ... The union and not the petitioner 
should have made the application.”^®® 

The union alone and not an individual employee can enforce a 
provision of an agreement requiring arbitration. 

Only the union can enforce its 
rights under an agreement. 

Under the agreement the union acquires rights of its own that are 
enforceable by it. A threatened violation of an agreement by the em- 

Nederlmdich v Stevedores Union, 265 Fed. 397 (1922). 

Kessell v Great Northern Ry Co , 51 Fed (2d) 304. (1931) 

FeUtion of Minastan, 14 N Y. Supp (2d) S18 (1939)- 
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ployer can be enjoined by the union.^*^® When a union has a valid 
closed-shop agreement, it can enjoin an attempt by another union to 
organize the establishment/®^ The discharge of umon men and the 
employment of nonunion men in violation of a closed-shop agreement 
IS a wrong for which relief can be secured/®® It is unusual when a 
federal court holds that a strike is the only recourse a union has when 
the employer discharges a member in violation of a collective agree- 
ment/®® A union can compel the employer to pay the contractual wage 
scale to all workers covered (whether members or not)/^® 


The emfloyet^s means of enforcing 
an agreement are limited. 

Several remedies previously were available to the employer for a 
breach of contract by the union/^^ The employer could recover 
damages from the union for a breach of contract. Many courts used 
to be willing to enjoin a strike called by the union in violation of the 
contract/^® It cannot “be said that an injunction compels the men in the 
union to return to work. They individually do as they see fit. The 
injunction enjoins the union from calling or continuing the strike in 
violation of its contract obligation.”^^® But under the Noms-LaGuardia 
Act no federal court can issue an injunction to enforce an agreement 
not to strike.^^'^ The making of collective agreements does not become 
more attractive to an employer, as a result of his inability to enforce 
a promise not to strike. 


Ratl^way Emfloyees Cooferattve AssoaaHon v Atlanta Birmingham and Coast 
Ry Co ^ U S.D C M C Ga No. 840 (1938). 

Kenloch Tele'phone Co v Local Umon No 275, 275 Fed 241 (1921). 

Webber v. Nasser ^ 61 Cal App 1250 (1930) 

Illinois Central Ry. Co v Moore, 112 Fed (2d) 959 (1940). 

Grand International Brotherhood of Locomotive Engineers v Murphy, 109 Fed 
(2d) 576 (1940). 

^ AmencamHavoanan Steamship Co. v Sailors Union of the Pacific, 37 Fed Supp 
836 (1941), Busby V Electric Utility Employees (Court of Appeals, DC.), 15 
LRR 706 (1945). 

^ Nederlandich v Stevedores Umon, 265 Fed 397 (1920), Kenloch Telephone 
Co V Local Union No 2, 275 Fed. 241 (1921) , Barnes and Co, v. Berry, 156 Fed. 
72 (1907), contra, D L, and W, R. Co v. Switchman^ s Umon of North America, 
158 Fed 541 (1907). 

Greater City Master Plumbers Association v Kahme, 6 N.Y, Supp (2d) 589 

(1938)- 

Act of March 23, 1932, 47 Stat 70, Sec i. 
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On various grounds courts sustain an 
emfloyee^s nght to enforce an agreement. 

Although some courts have held that an employee acquires no rights 
under a collective agreement, courts generally find some basis on 
which to justify an employee’s right to sue to enforce the nghts 
granted to him by the agreement. The cases raising the problem 
usually involve a demand for the payment of the wages established in 
the collective agreement made by the employer and the union. The 
courts have advanced three theories justifying an employee’s action 
under the agreement: usage, agency, and third-party beneficiary. 

Under the usage theory, the collective agreement is not a contract 5 
it is only evidence of a usage existing relative to employment condi- 
tions m the establishment involved. To recover danaages on this basis, 
the existence of the usage must be proved, as well as the fact that the 
employee contracted with the employer on the basis of the usage.’-^® 
Courts have differed concermng the amount of proof necessary to 
establish the usage evidenced by the agreement. 

Under the agency theory the union only contracts for the employee 
as an agent. The employee is always the principal and consequently 
he can sue.’-^® 

. . . The agency theory encounters the difficulty of explaining how an 
employee may become party to the agreement, where he joins the union 
subsequent to the negotiations thereof. It might be reasoned, however, that 
he ratifies or at least adopts the agreement by entering into the employ of 
the employer who negotiated the contract with the union. . . 

Concerning the third party beneficiary theory, it has long been held 
that a contract could be made for a third party who can enforce it 
himself, although not a party to the agreement. Thus the employee 
would be the beneficiary of the collective agreement and would be able 
to sue.^^® The agreement must have been made primarily for his 
benefit. 


Moore v Illinois Central Ry Co , 112 Fed (2d) 959 (1940) > ^ ^ Daily Pub- 
lishing Corf V Nichols^ 32 Fed (2d) 834 (1929) , Nazoo and M.V R Co. v. Webb, 
64 Fed (2d) 902 (1933). 

Barnes v Berry, 169 Fed. 225 (1909) 

Teller, Collective Bargaining and Labor Dtsfutes, Sec. 167. 

^ Rentschler v Missouri Pacific Ry. Co., 253 NW. 694 (1934). 
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A vital distinction between the individual employee’s right to recovery 
under the usage theory and the third party beneficiary theory lies in the fact 
that the employee need not show, in order to recover according to the terms 
of the collective bargaining agreement, that he contracted with reference to 

it. 


A significant defect of the third party beneficiary theory is the lack of any 
ground, under this theory, of holding the individual employee liable, since 
our law does not recognize any obligation to rest upon a third party bene- 
ficiary/"® 

m. CONCXUSIONS 

The employer’s obligation to bargain collectively has been ap- 
proached in different ways by different agencies. Under the Railway 
Labor Act the obligation to bargain is fulfilled if the employer engages 
in certain procedures ^ whether or not the application of those pro- 
cedures results in an agreement is not material. The National War 
Labor Board asserts that employers have a duty to make collective 
agreements with their employees. If the employer fails to do so, the 
Board will prescribe the terms to be included in the agreement, and 
it will compel the employer to embody them in a contract. According 
to the National Labor Relations Board, the test of whether the em- 
ployer bargained collectively is: Did the process of bargaining actually 
result in a collective agreement? If it d'd not, then the Board attempts 
to discover whether the employer failed to grant desirable demands 
of the workers or whether he demanded the inclusion of undesirable 
provisions in the agreement. If the employer did either of these things, 
he is assumed to have refused to bargain. This approach tacitly involves 
the possibility of compulsory arbitration, whereas the National War 
Labor Board frankly engages in compulsory arbitration. 

If one major purpose of the labor policy of the federal government is 
to encourage the making of collective bargaining agreements, it would 
be desirable that such agreements be considered as legally enforceable 
contracts. If employers are certain that a union’s agreement not to 
strike or to picket will be enforced, then there is a great incentive for 
them to enter into collective agreements. Where these agreements 
cannot be enforced, the employers will not readily see what they can 
gain from collective bargaining. Unions have much to gain from mak- 

Teller, Collective Bargaining and Labor Disputes ^ Sec i68 
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ing enforceable agreements. If an exclusive bargaining agreement 
fixes wages to be paid to both union and nonunion workers, and if such 
an agreement is a property right belonging to the union, then it can 
by injunction protect that right from attempts by a second union to 
upset it 5 under such conditions there will be at least one less reason 
why any union should seek a closed-shop agreement. The existence of 
binding collective agreements will tend to make mdustrial relations 
more orderly. 

Although the federal government can and does require employers 
to bargain collectively, it has no authority over the character and 
enforceability of the resulting collective agreements. That is some- 
thing that belongs exclusively to the jurisdiction of the states. Most 
states now consider such agreements to be binding and enforceable, 
but this is not true of all states. The legal reasoning of the courts 
regarding the nature and enforcement of such agreements is highly 
confused and inconsistent. The distinction between the rights of the 
union and the rights of the individual employees is not clear in the 
minds of many courts, and not all of them fully understand that the 
union’s rights can be enforced by the union and the employees’ rights 
by the employees. The legal reasons supporting the employees’ right 
to sue on the agreements are confused. Whether or not the United 
States continues to require employers to engage in collective bargain- 
ing, it is desirable that the state law of collective agreements be clari- 
fied and made more uniform. There is little that the federal gov- 
ernment can do about this, as the matter is competely within the 
jurisdiction of the states. 



CHAPTER IV 


THE GOVERNMENT’S POLICY TOWARD 
UNION ORGANIZATION 

Intentionally or otherwise the federal government has aflFected the 
form of union organization. Primarily because several agencies have 
been given the power to designate the appropriate unit for collective 
bargaining purposes, the government has been in a position to shape 
the structure of labor organization. Since employers must bargain 
with the representatives of their employees, procedures were estab- 
lished for determining which group of employees constitutes an ap- 
propriate unit and who within that group represents the majority of 
the workers. The NLRB and the National Mediation Board have been 
given this task in their respective fields. An attempt will be made to 
show that, because of the power that these agencies have to select the 
bargaining unit, they are in a position to influence the growth of certain 
forms of union organization and retard or impede the growth of 
others.^ 

The impact of the government’s policies on the form of union 
organization will be considered under three main heads. The relation- 
ship of the NRA to the division between the A.F. of L, and CIO 
will be taken up first. Second, the problem of the determination of 
the appropriate bargaining unit will be considered. Third, the attitude 

^ There have been cases where the government has favored one union at the 
expense of another by refusing contracts to employers who employed members of the 
undesirable union and by awarding contracts only to those who employed members 
of the favored union Thus in 1941 the Federal Works Agency refused to award 
a contract to the low bidder who had a union-shop agreement with the Construction 
Workers Organizing Committee Investigation of the National Defense Program^ 
Hearings before a Senate Special Committee Investigating the National Defense Pro- 
gram, Pt 8j 77 Cong I sess , pp 2368-70, 2492-2534, 2630-33 It was here argued 
that It would involve labor trouble to award a contract to an employer who did not 
employ AF. of L. building trade members Mr. Sidney Hillman, President of the 
Amalgamated Clothing Workers, while a director of the 0 PM and a member of 
the WPB made certain decisions concerning the letting of military clothing contracts 
that had the result of awarding contracts only to producers employing members of his 
union and denying contracts to employers who employed members of the Interna- 
tional Ladies Garment Workers Union, see letters of Under Secretary of War Patter- 
son, Donald Nelson of the WPB, and Sidney Hillman, also of the WPB, to Repre- 
sentative Albert Engel, Congressional Record^ VoL 80, Pt 8, 77 Cong, 2 sess., pp 
A956-585 and remarks of Representative Albert Engel, the same, Pt 2, p. 1867. 
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of the National Labor Relations Act and the Railway Labor Act 
toward independent unions will be examined. 

The very existence of any kind of government influence over the 
form of union organization runs contrary to cherished ideas of the 
American labor movement The general assumption of labor in this 
country has been that the labor movement was purely voluntary in 
nature. Labor long insisted that the organization and structure of the 
labor movement were entirely apart from and beyond the control of 
the government. For almost fifty years the American Federation of 
Labor considered itself to be the ongin and source of the labor move- 
ment, outside the four railroad brotherhoods. The A.F. of L. beheved 
that it alone had the authority to shape the labor movement. Areas 
within which each union could organize workers were demarcated in 
charters granted by the A.F. of L. The charter conferred an exclusive 
right to organize. The choice of which union a worker of a given skill 
could join generally was not his^ it was made by the A.F. of L. 
But now the government, by drawing the boundaries of the bargaming 
unit in a given manner, and not the workers themselves or the A.F. 
of L. (or the CIO), in effect determines the labor organization that 
will represent the workers in the unit. By asking for government as- 
sistance to increase its bargaining power, there is a strong probability 
that the labor movement will lose its complete freedom to develop in 
its own way. 

L THE NRA’S INFLUENCE ON UNION ORGANIZATION 

The NIRA required that every code of fair competition for an 
industry must guarantee to the workers the nght of self-organization.^ 
This was the first general guarantee of such a right by the federal 
government, and it led to greatly increased organizational activity by 
practically all labor groups. 

T/is NIRA resulted in a rafid increase in union 
membershif especially among industrial unions. 

There was a tremendous growth in the membership of all labor 
organizations, including both those within the A.F, of L. and those not 
so affiliated. The independent unions grew by more than a million 
under the NRA, but they never had any voice in the formulation, ap- 

* Act o£ June i6, 1933, 48 Stat. 198, Sec. 7 (a). 



86 


FEDERAL LABOR POLICY 


proval, and administration of NRA codes. The labor advisory ma- 
chinery of the NRA was all in the hands of the A.F. of L. and affili- 
ated unions. The Labor Advisory Board of the NRA believed Section 
7 (a), which gizaranteed the right of self-organization, prohibited 
company unions. But the administrator of the NRA refused to make 
a statement endorsing this view.^ 

The type of government organization established for the formula- 
tion and administration of codes of fair competition tended to affect 
the form of labor organizations. All codes had to be approved by the 
administrator of the NRA and ultimately by the President. To assist 
in this process, the administrator had a Labor Advisory Board, as well 
as consumer and industrial advisory boards. The Labor Advisory 
Board was overwhelmingly made up of officials of the A.F. of L, and 
of unions affiliated with it. Generally, codes were drafted by the 
industry and were submitted to the administrator for his approval. In 
drafting them the Labor Advisory Board tried to influence their labor 
provisions. These codes were administered by code authorities j in 
some cases a labor member was on the board of the authority^ in other 
instances one of the public members of the authority was designated 
by labor, and always the public member had a labor adviser. The 
entire machinery of labor administration was in the control of the 
A.F. of L.* This tended to favor the expansion of the A.F. of L. 
and to work to the disadvantage of the independent unions. 

The organization of the code-making process on an industry basis 
facilitated the development of industrial unions. The A.F. of L. gen- 
erally was organized on a craft or trade basis. Where an industry was 
codified on an industrial basis, it was difficult for unions organized on 
a craft basis to represent adequately the interests of workers, in the 
process of code formulation and administration. This difficulty was 
especially great in the case of an industry in which the workers had not 
been organized previously. In such a case many different craft or trade 
unions were involved, and they struggled among themselves for juris- 
diction to organize the workers. In the process of code formulation and 
administration, it would appear that an industrial union would have 
had an easier time than craft unions.® Partly because of these diffi- 

® Lewis L. Lorwin and A Wubnig-, Labor Relations Boards (1935), pp 63, 
64, 67. 

^Leo Wolman, Ebb and Flow m Trade Vmomsm (1936), p 47. 

“ Leverett S Lyon and others, TJte National Recovery Administration (1935), 
p 510 
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culties, some of the staff of the Labor Advisory Board definitely 
favored the development of industnal unions.® 

The NR A contributed, to 
the rise of the Cl O, 

The extension of the organizational activities of the A.F. of L. to 
previously untouched industnes led to internal conflicts in the Fed- 
eration. In traditional fields where unions were prevalent, the organiz- 
ing work was carried on by the existing unions. In agriculture, service 
tradeSj and distribution, there were few existing unions to cause diffi- 
culties for the A.F. of L. organizers. But in the unorganized manu- 
facturing industnes, the long-standing jurisdictional claims of different 
existing unions had to be considered. Here the A.F. of L. did most of 
the organizing itself 3 it did not leave the task to the constituent inter- 
national unions. It was done through ^^local trade and federal labor 
unions” newly created by the A.F. of L. Council.’^ The theory was 
that when a plant or company was well organized on this basis, the 
membership of the federal local thus formed would be split up among 
the regularly established craft or trade unions. The organizers of these 
federal locals did not look with favor upon the ultimate break-up of 
the new unions, but the older unions were not anxious to see new 
national unions rise within the A.F. of L., for that would tend to 
reduce their power within the Federation. 

The attempts of the A.F. of L. to handle this situation met with 
failure. In 1934 the convention of the A.F. of L. adopted a resolution 
favoring vertically integrated national unions for the new industrial 
areas and provided that the Counal should charter industrial unions in 
aluminum, automobile, and cement production 3 but the resolution 
stated that the jurisdiction of the craft unions was not to be disturbed.® 
However, the charters actually issued by the Council in the automobile 
and rubber industries overlapped the jurisdiction of the old craft 
umons. In 1935 convention of the Federation adopted a resolution 
generally endorsing craft unions. Several industrial unions disap- 
proved of this action, and without withdrawing from the A.F. of L. 
they formed the Committee for Industrial Organization to promote in- 
dustrial unionism. The next year the A.F. of L. expelled the unions 

®Lorwm and Wubnig-, Labor Relations Boardsy pp 75-76. 

Lyon and others, T/te National Recovery Administration, p 513. 

The Refort of the Council of the American Federation of Labor, 1934, pp. 16-17 
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that formed the Committee because they were promoting rival labor 
organizations.^ 

n. THE DETERMINATION OF THE APPROPRIATE BARGAINING UNIT 
In this section the policy of two government agencies toward the 
selection of the bargaining unit will be examined. The National 
Labor Relations Board and the National Mediation Board will be 
considered. 


A. Under the National Labor Relations Act 

Several provisions of the National Labor Relations Act make it 
necessary that some public agency be given the authority to determine 
the appropriate bargaining unit. Section 8 (5) of the act provides that 
it is an unfair labor practice for an employer to refuse to bargain with 
the representatives chosen by a majority of his employees in an ap- 
propriate unit. Further, the representatives chosen by a majority of the 
employees in an appropriate unit are the exclusive bargaining repre- 
sentatives of all the employees in the unit/° In addition, an employer 
can make a closed-shop agreement only with a labor organization that 
represents a majority of the employees in the bargaining unlt.^^ Con- 
sequently it was necessary that the Board be given the power to ^^de- 
cide in each case whether, in order to insure to employees the full 
benefit of their right to self-organization and to collective bargaining, 
and otherwise to effectuate the policies of this Act, the unit appropriate 
for the purpose of collective bargaining shall be the employer unit, 
craft unit, plant unit, or subdivision thereof.”^^ 

The determination of the affrofriate bargaining 
unit is Significant to the workers. 

Minority groups of workers in any bargaining unit have no voice 
in the bargaining process. The act specifically provides that in collec- 
tive bargaining the representative of the majority shall be the exclu- 
sive representative of all of the employees. No room is left for any 
form of proportional representation in the bargaining process. The 

^ J Raymond Walsh, CIO Industrial Umontsm tn Action (1937), pp 39-47. 

“ Sec. 9 (a) 

Sec. 8(3). 

“ Sec. 9 (b) , The Supreme Court has refused to review the Board’s decisions on 
this subject. AFL v NLRB, 308 U.S. 401 (1940). 
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Senate Committee on Education and Labor justified this in its report 
on the bill: 

The object of collective bargaining is the making of agreements that will 
stabilize business conditions and fix fair standards of working conditions. 
Since it is well-nigh universally recognized that it is practically impossible 
to apply two or more sets of agreements to one unit of workers at the same 
time, or to apply the terms of one agreement to only a portion of the workers 
in a single unit, the making of agreements is impracticable in the absence of 
majority rule. And by long experience, majority rule has been discovered 
best for employers as well as employees. Workers have found it impossible 
to approach their employers in a friendly spirit if they remained divided 
among themselves. Employers likewise, where majonty rule has been given 
a trial of reasonable duration, have found it more conducive to harmonious 
labor relations to negotiate with representatives chosen by the majority than 
with numerous warring factions.^® 

Consequently workers with special interests have a direct voice in the 
bargaining process only if they constitute a majority in a separate unit. 

Thus it has been observed that in designating the bargainmg unit 
^‘^the Board must establish the electoral distnct for employee elections, 
which obviously may very well be the deciding factor in the outcome 
of the election.”^^ Generally unions indicate plainly their awareness of 
this and attempt to get the Board to select a unit in which their mem- 
bers will constitute a majority of the employ eesd® Under such condi- 
tions any agency that designates bargaining units, which are in effect 
election districts, is going to be criticized. A former member of the 
Board summed up this problem by saying, 

The people that do not like any particular unit that is fixed by the Board 
would say that it is gerrymandering. That is what it looks like when you 
have to decide how many people you are going to put in that particular 
voting district. This whole problem is a voting district, and when you com- 

Nattonal Labor Relations Boards S. Kept 573, 74 Cong-. 1 sess., pp 13-14* 

E B McNatt, ‘^The ‘Appropriate Barg^aming Unit' Problem," Quarterly Jour- 
nal of Economics^ Vol 56 (1941), p 96 

illustration of this is Pacific Gas and Electric Co y 3 NLRB 835 (1937). 
Here a CIO union desired a bargaining unit embracing only the outside employees 
of the company, since it thought a majority of these would designate it. It opposed 
the inclusion of the office workers. If the office workers were included in the unit the 
union would not have a majority. The mam reason it advanced for its desire to 
exclude them was “the tradition to divergence in their social outlook and in their 
attitude toward labor organizations” This is an indirect way of saying — exclude 
them because they might not designate us Partly on the basis of this reason, the 
request of the union was granted. 
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bine two or separate two, or separate one, the people who object to it say that 
it IS just gerrymandering/® 

It should be emphasized that the Board designates only bargaining 
units j it does not designate bargaining representatives or unions. The 
employees in the bargaining unit established by the Board designate 
the bargainmg representative. But the composition of the bargaining 
unit does have something to do with the bargaining representative that 
might be designated by a majority of the workers in it. For example, 
if in a plant only a few carpenters are employed and they belong to a 
union that does not admit to membership most of the other employees, 
and there is another union that will admit all of the employees and to 
which a majority of them belong, the bargaining unit designated by 
the Board will be a significant factor in determining what representative 
may be selected as the bargaining representative for the carpenters. 
If the Board determines that the carpenters constitute a separate unit, 
probably the carpenter’s union will be designated as their representa- 
tive. But if the Board decides that the carpenters are to bargain with 
the other employees, they will be represented by the union designated 
by a majority of all the employees. This bargaining representative is 
likely to be the union to which a majonty of them belong, and not the 
carpenter’s union which will not admit to membership most of the 
employees. Consequently although the Board designates only bar- 
gaining units, and the employees in the unit thus established select the 
bargaining representative themselves, the unit selected by the Board 
may be a most significant factor in determining which union will repre- 
sent a given group of employees. 

Despite its own desires, the Board inadvertently has become an arbi- 
trator of conflicting claims of jurisdiction between rival unions. When 
It was first established, the Board refused to consider any representation 
case that involved a jurisdictional dispute between two unions 5 but the 
development of a division in the labor movement forced it to abandon 
this policy. It rested its decision not to consider jurisdictional disputes 
on the ground that it was best for it to stay out of such controversies.^^ 
But within a year after this decision, the split between the A.F. of L. 

Mr. W. M. Lciscrson in National Labor Relations Act^ Hearing's before the 
House Special Committee to Investigate the National Labor Relations Board, Vol i, 
76 Cong 2 sess , p. 138. 

Aluminum Co, of America^ i NLRB 530 (1936). 
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and CIO became so significant that the Board was forced to decide 
representation cases involving jurisdictional disputes.^ 

Ths National Labor Relations Act contains only broad 
standards to guide the Board in designating the umL 

Only two standards are provided in the statute to govern the Board 
in fixing the unit. In making this determination the objectives of the 
Board are “to insure to employees the full benefit of their right of 
self-organization and to collective bargaining, and otherwise to effectu- 
ate the policies of this act.”^® One of “the policies of this act’^ is to 
remove mequalities in bargaining power.^® Thus in selecting the ap- 
propriate bargaining unit, one objective of the Board is to determine 
the desire of the employees, and another goal is to increase the bargain- 
ing power of the workers. In a given case these two objectives might 
run coimter to each other. In making the choice among “the employer 
unit, the craft unit, plant unit, or subdivision thereof,” the Board has 
utilized the two standards in different ways in different decisions. The 
act contains no other guides to the Board in the exercise of its discre- 
tion in thii matter. Only in its decisions can one find the basic principles 
on which it has made its determination concerning the proper umt. 

The Board itself refuses to state with any precision the standards 
that are likely to apply in any specific case. Whether one or another 
principle announced by the Board will be applied in a case is not 
always clearly evident in advance. 

Only when the workers cannot agree on the 
unit does the Board have to select one. 

If no dispute exists among the employees, the Board generally will 
designate any xmit desired by the workers. Under such circumstances 
no matter whether it is an industrial, plant, craft, or employer unit the 
Board will approve it. Of course the Board will disregard the wishes 
of an employer-dominated or assisted imion.^^ 

Where the workers are not agreed on the appropriate unit, the 
really difficult problem is presented. Concerning the principles the 
Board uses when the employees are not agreed, it has said: 

^ Interlake Iron Corf.y 2 NLRB 1036 (1937) 

Sec. 9 (b) . 

*®Sec. I. 

^ Pure Oil Co.^ 8 NLRB 207 (193S) 5 Citizens News Cc?., 8 NLRB 997 (1938). 
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In attempting to ascertain the groups among which there is that mutual 
interest in the objects of collective bargaining which must exist m an appro- 
priate unit if bargaining is to be effective, the Board considers and weighs 
a number of factors. Among the most important are the following: the 
history, extent, and type of organization of employees, the history of their 
collective bargaining; the history, extent, and type of organization of em- 
ployees in other plants of the same employer, or of other employers in the 
same industry; the skill, wages, work, and working conditions of the em- 
ployees, the desires of the employees, the eligibility of the employees for 
membership in the union or unions involved; the relationship between the 
unit or units proposed and the employer’s organization, management, and 
operation of the plant, and whether an association of employers is in 
existence exercising employer functions, and with a history of collective 
bargaining on a multi-employer basis.^^ 

The history^ extent, and type of organization of employees pre- 
sented in each case are important factors in the determination of the 
bargaining unit. The Board asserts that as far as possible it has tried to 
fit the bargaining unit to the existing collective bargaining practices. 
Thus it believes that it seeks to maintain the historical unit.^® 

. . . Self-organization which has resulted in successful bargaining in the 
past can be relied on as a guide for future collective bargaining. . . . The 
Board utilizes the experienced judgment of the workers themselves as to the 
existence of the mutual interest in working conditions which must exist 
among the members of an appropriate unit.^"^ 

Where the workers previously have been organized on a broad basis, 
extensive units often have been found to be appropriate.^® But where 
the employees have not been organized on a broad basis, small units 
sometimes have been considered suitable.^® 

Generally the Board attempts to pick as large a unit as feasible,^^ in 
order to bring the benefits of collective bargaining to as many workers 
as possible and to increase their bargaining power. Thus it has justified 
including several plants in the same unit, so the employer could not 


^ Seventh Annual Report of the National Labor Relations Board (1942), p. 59 
^ Mostnee Paper Mills Co , i NLRB 393 (1936) , Belmont Iron Works^ 9 NLRB 
1202 (1938) , Southern California Gas Co., 10 NLRB 1123 (1939). 

^ Third Annual Report of the National Labor Relations Board (1938), p 160. 

^ RCA Communications Inc, 2 NLRB 1109 (1936), Bendix Products Co,, 15 
NLRB 965. 

^ Gulf Oil Corp , 4 NLRB 133 (1937)5 Southern California Gas Co,, to NLRB 
1023 (1938), and Lillybrook Coal Co , Case No 9B 1497 (1945)* But the bargaining 
history is not conclusive, RKO Radio Pictures, 59 NLRB 132 (1944) 

” Netw York E‘oenmg Journal, 10 NLRB 197 (1938). 
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play the workers in one plant against those in another/® and it has 
included competing employers in the same unit, so as to prevent 
competition between different groups of employees in fixing the terms 
of employment.^® Since one objective of the law is to increase the bar- 
gaining power of employees, it was rational for the Board to arrive 
at this principle. 

Another principle used by the Board is the community of interest 
among the workers. This relates primarily to the functional cohesion 
of the workers.®® Generally, production and maintenance employees 
in one plant will be included in the same unit.®^ Where work is passed 
on from one plant to another, and thus the production of the second 
plant IS influenced by the quality of the work done in the first, both 
plants will be included in the same unit.®^ The Board also attempts to 
make collective bargaining an immediate reality. Thus if there is a 
choice between a unit where a majority of the employees are already 
organized and one where they are not yet organized, generally it will 
select the unit that is already organized,®® 

In some instances the Board seeks to 
discover what umt the emfloyees f refer. 

The Board has encountered its greatest difficulty in deciding those 
cases involving conflicts between craft and industrial unions. It has 
attempted to solve some of them by transferring the task of making 
the decision from the Board to the employees. This is the so-called 
Globe doctrine. The Board states that when it concludes that the 
equities are equally balanced between a craft unit and an industrial 
unit, it will allow craft workers within the larger unit to determine 
by an election whether they desire to bargain separtely from the rest 
of the workers or to be included as a part of the larger unit. As thus 
stated, the doctrine®^ worked to the advantage of the minority groups, 
that is, the craft groups. But m order to be permitted to make the 
choice, the craft workers must demonstrate that they had normally 
been considered as a separate craft, and at the time of the determina- 

^Inland. Steel Co , 9 NLRB 783 (1938) 

^ A dmtar Rubber Co., 9 NLRB 407 (1938). 

^'"Second Annual Refort of the National Labor Relations Board (1937), p 138. 
Richardson Co ^ 4 NLRB 835 (1937). 

^Waggener Refining Co., 6 NLRB 731 (1938)5 and First Annual Re fort of the 
Nationed Labor Relations Board (1936), p 115- 

^Western Union Telegraph Co , ly NLRB 683 (1939) • 

Globe Machine and Stamping Co,y 3 NLRB 294 (1937). 
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tion members of the craft must actually be employed.®® The request 
for an election will not be granted where only one person would be 
in the imit.®® In the latter part of 1939 the Board added a further 
condition to the application of the so-called Globe doctrine. Where a 
collective agreement actually existed covering the wider unit, the 
Board will not permit a craft umt to be carved out of it.®’’ Thus where 
an industrial unit has already bargained as such, the Board will not 
permit the craft workers to vote on whether they desire to separate 
from it.®® This modification in the doctnne facditates the designation 
of units that are likely to be represented by an industrial union. 

It is not entirely certain that the act authorizes the use of elections 
actually to determine the appropriate unit which may be desirable 
from the standpoint of public policy. Section 9 (b) states ^^the Board 
shall decide in each case whether , . . the unit appropriate for . . . col- 
lective bargaining shall be the employer unit, craft unit, . . . Thus 
the law provides that ^^the Board shall decide.” It is open to question 
whether the Board is deciding the case however, if it delegates to the 
workers the power to decide upon the bargaining unit through an 
election. 

Since one object of section 9 is ^^to insure to employees . . . their 
right to self organization” the Globe doctrine might appear to be 
justified. But in order to ensure the attainment of this objective 
the act imposes on the Board the duty of deciding upon the appropri- 
ate unit. It would appear that the Board might use an election as part 
of its procedure in determining what should constitute the appropnate 
unit, but the results can only constitute evidence to inform the judg- 
ment of the Board. The determination of the unit is the obligation of 
the Board, and it cannot delegate the task.®® 

^ Bendix Broducts Corf.y 15 NLRB 965 (1939) > General Electric Co , 58 NLRB 
57 (1944) 

Joseph Ftnch Co. Inc,, 10 NLRB 896 (1938) It is asserted that it is logically 
impossible for a single person to bargain collectively Thus one carpenter or one elec- 
trician in a plant must be merged with the production employees 
Milton Bradley Co , 15 NLRB 938 (1939). 

^Ludwig Teller, Labor Disputes and Collective Bargaining (1940), Sec. 355. 

^Marshall Field and Co v. NLRB, 135 Fed (2d) 391 (1943). In its Annual 
Report following this decision the Board said that in an election under the Globe 
doctrine it does not delegate the selection of the unit to the employees, it merely 
seeks their advice and then makes its own determination, Eighth Annual Report of 
the National Labor Relations Board (1943), pp. 54 - 55 . This is not incompatible 
with the decision of the Circuit Court of Appeals m the Marshall Field case 
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Whether several plants belonging to the same employer are to be 
included in the same unit is not always certain. Generally the Board 
has granted the multiple-plant unit where it was desired by the em- 
ployees in all the plants. It has granted it especially where there was a 
common personnel policy for the several units, and where the plants 
were interdependent.^® The multple-plant unit is favored because it 
tends to increase the bargaining power of the workers/^ The Board 
said that one reason it adopted this policy was to prevent the employer 
from playing employees in one plant against those in another.^^ Often 
since 1939 Board has included in multiple-plant units only those 
plants where the union requesting the larger unit has actually a 
majority of the workers, or it has permitted the employees in each 
plant to vote on their inclusion in the larger unit.”*^ But no uniformity 
exists in its decisions. In some cases where the request was opposed 
by another union, the Board nevertheless granted a multiple-plant unit 
without an election.** 

The Board assists in the maintenance 
of multifle-emfloyer units. 

Where the employees of several different employers desire to 
bargain as a single unit, the Board aids in the maintenance of a 
multiple-employer unit if collective bargaining actually has been 
practiced on that basis. Carried to its fullest extent a multiple-em- 
ployer unit would include the larger part of the employers in an in- 
dustry or in a competitive area in an industry j this is generally known 
as industry-wide collective bargaining. Concerning bargaining on such 
a basis the Board commented: 

We think it clear . . . that there are many situations in which collective 
bargaining on a multiple employer basis has overwhelming advantages. . . . 

Recent studies of labor relations in Great Britian and Sweden have shown 
there are many advantages to be gained from collective bargaining on a 

^American Woolen Co, 5 NLRB 144 (1938). 

A Lund Co , 6 NLRB 423 (1938) 

Fourth Annual Refort of the National Labor Relations Board (1939), pp 90-91 

" Emily Clark Brown, “The Employer Unit for Collective Bargaining-,” Journal 
of political Economy, Vol, 50 (1942), pp 3^1? 33i) Chrysler Corf., 13 NLRB 1303 
(1939); Briggs Mfg. Co , 13 NLRB 1326 (1939)- 

Malone Bronze Poivder Works, 19 NLRB 449 (1940), National Distillers 
Corf,^ 20 NLRB 467 (1940) 
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scale broader than the single employer. We do not think that experimenta- 
tion along these lines should be discouraged or foi eclosed m this country.^® 

To increase the bargaining power of the workers is the major reason 
the Board approves multiple-employer units. In the Pacific longshore- 
men’s case the Board asserted that the inability of the men to improve 
their working conditions by bargaining on a single-port basis was evi- 
dence that they needed to have greater bargaining power, and that 
could be attained only through a coast-wide unit.^® Of course here also 
the employers were organized on a broad basis, and the designation of 
a coast-wide unit tended to put the employees on a basis comparable 
with that of the employers. The Board has also favored such units 
because it considers the establishment of uniform wages among com- 
peting plants to be desirable.^^ 

The Board has only limited opportunities to establish or assist in 
maintaining multiple-employer units.^® Before the Board can establish 
such a umt, there must already exist an association of employers with 
authority to bargain, the association must be in existence previous to 
the Board’s decision.^^ This requirement is inherent in the definitions 
of employer in the National Labor Relations Act. Section 2 provides* 
^^The term ^employer’ includes any person acting in the interest of an 
employer” and the term person ^hncludes one or more individuals, 
partnerships, associations, corporations, legal representatives,” and the 
like.®° These defimtions were purposely framed in this manner, because 
some of the drafters of the act were anxious to ensure that the Board 


^National Labor Relations Act and Profosed Amendments^ Hearings before the 
Senate Committee on Education and Labor, Pt. 3, 76 Cong i sess , p 539. 

Shi fo<v}ners Association of the Pacific Coast j 7 NLRB 1002 (1938) 

” Admiar Rubber Co , 9 NLRB 407 (1938) , Alston Coal Co , 12 NLRB 689 
The 0 PM and WPB in war industries exercised a more aggressive role , for 
example, m shipbuilding see To Investigate the National Defense Program^ Hearings 
before the Senate Committee to Investigate the National Defense Program, 77 Cong 
1 sess, pp 1 13 1-39, in construction, the same, p. 2503, and in airplanes, 10 LRR 
674 The National War Labor Board also can do more to build up such practices, 
note. Baste Steel Industry^ Bethlehem Steel Co , i WLR 325 (1942), Carnegte 
Illinois Steel Co , I WLR 325 (1942) , Big Four Rubber Cos y 8 WLR 537 (1943) , 
Boeing Aircraft Co y et aly 6 V^R 581 O943), Non-Ferrous Metal Mining Cos, 
4 WLR 147 (1942), Joint Wage Board of the Lumber Industry y 2 WLR 487 
(1942) ; Fifty-nine Cotton Textile MillSy 2 WLR 345 (1942). 

Chairman Madden, The National Labor Relations Acty Hearings before the 
House Committee to Investigate the National Labor Relations Board, 76 Cong. 3 
sess., p. 3174. 

Sec. 2 (i). 
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could not impose industry-wide bargaining where the practice did not 
already exist.®^ 

Only where there has been actual hargmmng on a 
midtifle-emfloyer basis will the Board affrove such a unit. 

Not only must there be an existing practice of collective bargaining 
in the unit, but the employers^ association must have the authority to 
really bargain for and bind its members.®^ What is meant by such 
authority is not clear. It would seem that it could not have the 
authority to bind its members not to operate their plants if the associa- 
tion could not secure the desired terms, as that would involve a violation 
of both the Sherman Anti-Trust Act®^ and the National Labor Rela- 
tions Act.®^ Thus the employer association probably would not have as 
great bargaining power as the union, which can strike. Nevertheless 
if the association of employers exists, if collective bargaining is being 
practiced, and if the employees in the unit are united in desirmg it, 
the Board generally establishes the multiple-employer umt.®® But in 
many cases the situation has been complicated by conflicting claims of 
competing unions. If the Board refuses to grant a large unit where a 
union conflict exists, it generally has done so because of a lack of bar- 
gaining history or a lack of an employers^ association with the power 
to contract.^® 

” Chairman Madden, National Labor Relations Act, Hearing’s before the House 
Special Committee to Investigate the National Labor Relations Board, p. 3173. One 
member of the Board has said that an employer can withdraw from the association 
at will and thus leave the multiple unit. The same, p. 3174 

“No practice of bargaining, F. F Booth and Co, 10 NLRB 1491 (1939); no 
association with authority to bmd members, Metro-Golden Mayer, 7 NLRB 66z 
(1938), Mobile Steamshif Association, 8 NLRB 1297 (1938)5 M. and /. Tracey 
Co, iz NLRB 936 (1939) 

“ The mere bargainmg for conditions of employment for a large segment of an 
industry would not be illegal, Ayex Hosiery Co, v Leader, 310 U.S 469, 503-04 
(1940), see also National Association of Window Glass Manufacturers v. United 
States, 263 U S 403 (1923) But an agreement designed to influence manufacturers 
not to operate if the right terms of employment are not secured probably would 
violate the Sherman Act, American Column and Lumber Co, v. United States, 257 
us 377 (1921). 

“A lock-out would be a violation of Section 8 (3), Triflett Electrical Instru- 
ment Co., 5 NLRB 835 (1938), Washington Mfg. Co, 4 NLRB 970 (1937)5 
National Motor Bearing Co , 5 NLRB 409 (1938) 

^Associated Banning Co., and Waterfront Employers Association, 19 NLRB 140 
(1940) , National Dress Manufacturers Association, Inc , 28 NLRB 386 (1940). 

^Pacific American Fisheries, 28 NLRB 244 (1940) lack of bargaining history 5 
Sebastion Stuart Fishing Co., 17 NLRB 352 (1939) association did not have the 
power to contract. 
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The Board generally favors the continuation of an existing multiple- 
employer unit when the workers in one establishment desire to leave 
the larger unit and to bargain separately. Where collective bargaining 
actually has been practiced on the basis of the large unit, the employees 
in one plant will not be permitted to withdraw.®^ The Board opposes 
the break-up of such units because of the consequent reduction in the 
bargaining power of the employees. Thus where the miners in one 
bituminous coal mine desired to withdraw from the United Mine 
Workers of America (which bargained on an industry-wide basis) and 
to be represented by the Progressive Miners of America in order to 
bargain as a separate unit, the Board would not designate that mine 
as a separate unit. ^^Bargaining and making contracts on such a basis 
had helped to stabilize the coal-mining industry and place the mines 
on a fair competitive basis, a condition which would be very difficult 
of achievement if separate contracts were negotiated with each 
operator.”®® 

In anthracite coal mining, the Board also upheld industry-wide 
bargaining against attempts by some workers to bargain on an em- 
ployer basis: 

We are convinced that the full benefit of their nght to self-organization 
and to collective bargaining cannot be insured to the employees by breabng 
up the collective bargaining unit which has been established by a long 
history of contractual relations between the operators and miners of the 
anthracite region. . . 

Thus the Board seemed to consider that the maintenance of bargaining 
power was more important than the workers^ freedom of organization. 
But where a multiple-employer unit has been recognized by the 
Board and the employees in some parts of it still bargained separately, 
the Board permitted them to decide whether they desired to withdraw 
from the larger unit and to set up one of their own.®° 

Most of the standards utilized by the Board in designating bargain- 
ing units give the advantage to large umts and prevent specialized 

^ Nev) Bedford Cotton Manufacturers Associatton, 47 NLRB 1145 (1943) , John 
Kausely 28 NLRB 906 (1941) Hyman Michaels Co y ii NLRB 96 (1939), and 
Admtar Corf,, 9 NLRB 407 (1939). 

^Alston Coal Co, 13 NLRB 683, 689 (1940). 

^Stevens Coal Co , 19 NLRB 98, no (1940). 

Sktfo^txmers Association of the Pactficy 32 NLRB 668 (1941), see also Gulf 
Refimng Co., 21 ULRB 1033 (1940), 
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groups of workers frora engaging in collective bargaining on an inde- 
pendent basis. Its pnnciple of community of interest, its objective of 
maximizing collective bargaining, its opposition to a bargaining unit 
consisting of one individual worker, and its support of multiple-plant 
and employer units, all tend toward the formulation of decisions sup- 
porting the more inclusive unit. The Globe doctrine with its corollaries 
that prevent the carving up of a large unit where it has actually en- 
gaged in bargaining and that require that the craft unit must already 
be at least partially organized before it can be permitted to express a 
choice also works in the same direction. 

By establishmg vague and 'partially inconsistent standards^ Congress 
gave the Board wide discretion in selecting the bargaining unit 

The only guides Congress provided for the Board in selecting the 
appropriate unit are two partly inconsistent goals. One of these ob- 
jectives IS the increase in the bargaining power of workers, which 
would tend to favor the development of large bargaining umts. The 
other goal is the guarantee of the workers’ right to freedom of organi- 
zation. The smaller the unit the greater is the self-determination 
allowed to separate groups of workers with diverse interests who 
would be minonties if included in a larger unit. Of course generally 
speaking the smaller the unit the less is its bargaining power. So the 
guarantee of self-determination and the goal of increasing bargaining 
power clash in some cases. When the two objectives are in conflict, the 
Board favors increasing bargaining power though as a result some 
workers become minority groups.®^ 

These various principles used by the Board for determining the 
bargaining unit leave it with wide discretion. They overlap and they 
are not formulated with such exactness as to permit one to predict the 
Board’s decision in a given case. Thus where an employer has several 
plants, the Board can determine whether it will set up a unit embracing 
only those plants that have been organized or one that includes all of 
his plants. In the first instance it would be making collective bargaining 
an immediate reality j in the second instance it would be following 
the principle of interdependence. The Board has done nothing that 

^ Fmal Refort of the S fecial Committee to Ifpuestigate the National Labor Rela- 
tions Boardy H. Kept. 3109, 76 Cong'. 3 sess, pp. 70-71. 
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restricts its freedom of choice in determining the bargaining unit in 
any situation. 


B. The National Mediation Board 

Under the Railway Labor Act of 1934, the National Mediation 
Board is given the task of determining the true representatives of the 
employees of rail carriers. Concerning this function of the Board, the 
act provides: 

Employees shall have the right to organize and bargain collectively 
through representatives of their own choosing. The majority of any craft 
or class of employees shall have the right to determine who shall be the 
representative of the craft or class for the purposes of this Act. . . 

If any dispute shall arise among a carrier’s employees as to who are the 
representatives of such employees designated and authonzed in accordance 
with the requirements of this Act, it shall be the duty of the Mediation 
Board upon request of either party to the dispute, to investigate such dispute 
and to certify to both parties, in writmg, within thirty days after the receipt 
of the invocation of its services, the name or names of the indivduals or 
organizations that have been designated and authonzed to represent the 
employees involved in the dispute, and certify the same to the earner. . . 

The task of the National Mediation Board under these sections of 
the law differs somewhat from that of the National Labor Relations 
Board in designating a bargaining unit under Section 9 (b) of the 
National Labor Relations Act. The National Mediation Board has 
only the task of certifying who represents a majority of the employees 
in any ^^craft or class.” It does not have the discretion that the NLRB 
has, for that organization must designate bargaining units, and it 
can do so on a craft, plant, or employer basis. The National Mediation 
Board must determine the representative majority of the employees in 
a given craft or class. Where the employees are nof agreed as to what 
is the composition of the craft or class wherein the representatives 
are to be chosen, the Board must define the limits of the group that 
is going to make the selection. Despite the fact that the Board felt 
that ^^the Railway Labor Act does not give the Board any authority to 
define the crafts according to which railway employees may be 
organized,”®^ it shortly discovered that it could not avoid determimng 

“ Sec. 2 (fourth) . 

“ Sec. 2 (ninth) . 

** First Annual Refort of the National Mediation Board (1935), p. 18. 
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what constitutes a craft or class.®® When it is engaged in drawing 
the boundaries of a craft or class, its function approximates that of 
the NLRB m designating a bargaining unit under Section 9 (b) of 
the National Labor Relations Act. 

Despite the Board’s dislike of handling representation disputes, it 
has the full responsibility for deciding all such cases. The National 
Mediation Board does not like to settle disputes between conflicting 
unions concerning what constitutes a craft or class in a given instance. 
It prefers that the unions settle all such controversies among them- 
selves. Thus a former chairman of the Board has said, “I think the 
main responsibility is on the labor organizations themselves to settle 
their own disputes. We scare them a little bit. Whenever these disputes 
come up, we do not pretend that we like to decide them.”®® Nor will 
the courts decide whether a given group of workers is covered by a 
collective agreement. The courts refuse to review the Board’s de- 
terminations in representation cases.®^ That would be determining a 
bargaining unit, and that function is in the hands of the Board.®® 

The Board has developed definite fnncifles for 
determining a craft or class of employees. 

Congress provided no more precise standard for the Board’s guid- 
ance than it did for the National Labor Relations Board. But under 
the Railway Labor Act, the bargaining representatives are to be 
selected on a craft or class basis. The National Mediation Board does 
not believe that this provision makes its task easier than that of the 
NLRB, which must choose between craft, plant, and employer units.®® 
In the section of the Railway Labor Act, that deals with the creation 
of the National Railroad Adjustment Board, Congress specifically 
named twenty-nine difEerent types of railway workers.'^® This listing 
might be some guide to the Board in determining what constitutes a 

“ Second Annual Refort of the National Mediation Board (1936), pp 11-12. 

W. M. Leiserson, National Labor Relations Act and Proposed Amendments, Hear- 
ings before the Senate Committee on Education and Labor, Pt. 6, p 1005 

S^itchmarPs Unton of North America v National Mediation Board, 320 US. 
297 (1943). 

^Brotherhood of Locomotive Engineers v. Southern Pacific, 320 U.S 338 (1943) 
Mr W. M Leiserson, National Labor Relations Act and Proposed Amendments, 
Hearings before the Senate Committee on Education and Labor, Pt. 6, p. 993. 

^®Sec 3, First (h). 
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separate craft or class. The Board has differentiated between these 
two terms. 

Analyzing the phrase “craft or class” (which the law fixes as the unit for 
collective bargaining), it is to be noted that there are two types of organiza- 
tion in the railroad industry, one being the craft as ordinarily known to 
trade unionism where definite provision is made in the rules and working 
agreements for the education and development of apprentices and helpers. 
This type is found more particularly in the shops engaged in maintenance of 
equipment. All other railroad labor has been in the past recognized and 
dealt with by management in reasonably well defined classes. For example; 
the organization of Mamtenance of Way employees has been made and 
recognized for many years as consisting of section foreman, track laborers, 
bridge and building foremen, bridge and building mechanics and helpers.^^ 

Thus the ^^crafts” include all the ordinary craft unions, while the 
^yasses” embrace all other types of employees. 

The Board has enumerated three main principles used in determin- 
ing what constitutes a craft or class: 

When it became necessary for the Board to determine those eligible to 
participate in the selection of representative by the majority of the craft or 
class, the Board has been guided by these general principles : 

(a) To follow, so far as practicable, the past practice in grouping 
of employees for representation purposes; 

(b) To consider the nature of the employment, supervision, practicable 
lines of promotion and demotion, with accompanjong seniority, to develop 
on the one hand protection of the employees from arbitrary action of 
management and a definite line of development of employees with a view 
to eflScient operations ; 

(c) The public mterest in proven tmg interruptions of commerce.’^^ 

All the employees of one carrier cannot constitute a single craft or 
class. The law says the employer must bargain with classes or crafts. 
This provision clearly precludes treating the entire working force of 
a carrier as constituting a single craft or class: 

The employees of a steam railroad taken generally could not be con- 
sidered as a single craft or class even if such employees including all the oc- 
cupations on the railroad were jomed in a single agreement. The words 
“craft or class” certainly imply somethmg specific as distinguished from a 
general collection of employees related to each other only as employees of a 
single carrier. It must be considered that Congress employed the phrase 

Delaware j Lackawanna and’ Western i?. R, Co.^ Cases M-199 and R-358 (1937) 

” The same. 
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“craft or class” in the usual and ordinary sense and meaning of the words, 
as distinguishing a group of employees who perform a certain type of work 
from another group or groups who perform other types of work/® 

A bargaining unit can consist only of employees engaged in one 
type of transportation 3 the inclusion of workers for other types of 
carriers would tend to make more difficult the maintenance of uninter- 
rupted transportation service. 

... If railroad labor were grouped with the craft or class of other industry 
for representation purposes, it might very well be that disputes growing out 
of the different conditions prevailing at the steamship and other piers would 
justify the calling of a strike, whereas the condition did not affect the rail- 
road operation. The result in such instances might be disastrous to the 
community dependent upon the railroads for food and certainly would tend 
to drive the traffic to the one line of railroad which has land facilities for 
handling such freight. . . 

All the employees of a carrier in a single class or craft must act as a 
single unit in selecting a representative. The workers of a class or 
craft in a given locality cannot be set up as a separate entity for select- 
ing a representative. Section 2 (9) seems to definitely imply that all 
the carrier’s employees of a given class or craft wherever employed 
must act together for this purpose.'^® 

The Board has opposed breaking into subdivisions the existing crafts 
or classes as such action would complicate its task. For example, it 
would oppose separating cooks from other dining car employees if 
this whole group of workers ever had been considered to constitute a 
single class. 

. . . the Board views with some concern the tendency to divide established 
and well recognized crafts or classes. Typical of such instances are applica- 
tions to represent only a few selected occupations of an established craft or 
class or applications for representation of the employees of a craft or class at 
only one terminal or on only one division of a carrier whose lines may ex- 
tend over hundreds of miles. To permit such divisions would give rise to 
more divisions and subdivisions. Once the bars are down, there is no logical 
stopping place and such a course would ultimately defeat real collective 
bargaining as contemplated by the law. On the other hand, stabilization of 
well recognized crafts or classes as they have been generally established on 

Chicago^ Aurora^ and Elgin Railroad Co , Case R-865 (1942). 

Delaware, Lackawanna and Western R R Co., Cases M-199 and R-358 (1937)* 

” New York, Chicago and St. Louis Railroad, Switchmen (Buffalo and Cleveland 
Yards), Case R-74 (1935). 
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carriers tinder the act by the employees and managements after long years 
of negotiations, will also tend to stabilize collective bargaining relationships.^® 

Generally the Board has favored a wide definition of a craft or class 
based on existing bargaining practices, and it has insisted that the unit 
embrace all the employees of one class or craft of a single carrier. Thus 
nothing comparable to industrial units, plant-wide units, or multi- 
employer units is possible under the Railway Labor Act. 

Although the act does not actually permit the designation of a 
bargaining umt that includes more than one carrier or that embraces 
employees of more than a single class or craft, the National Media- 
tion Board looks with favor upon collective bargaining of an industry- 
wide character embracing all carriers and all workers of whatever type. 
It said, ^^the consummation of such nation-wide understandings is . . . 
deserving of all possible encouragement and commendation.”^'^ 

III. UNAPHLIATED UNIONS 

In the past ten years the number of workers in unions not affiliated 
with national organizations has declined from approximately 3,000,000 
to about 1,000,000,^® while at the same time the total membership 
of all unions has increased from 5,700,000 to 13,000,000/® Conse- 
quently it is pertinent to inquire into the attitude of the federal govern- 
ment toward unaffiliated unions. The relationship of the National 
Labor Relations Board and Railway Labor Act to the problem will be 
considered. 


A. The National Labor Relations Board 

When the National Labor Relations Act was passed in 1935, 
almost 3,000,000 workers belonged to unaffiliated unions. This was al- 
most twice the number of workers that were m such unions three years 
earlier.®® Many of these unaffiliated organizations were controlled by 

Eighth Annual Refort of the National Mediation Board (1942), p. 6. 

” Third Annual Ref art of the National Mediation Board (1937), p 3. Most of 
tlie major changes in railroad wages in recent years have been on an industry-wide 
basis, the reduction of 1932 and its termination in 1935, Public Pafers and Addresses 
of Franklin D Roosevelt, 1934 (1938), pp 97-98, 187, 201, the attempted reduction 
of 1938, Refort of Emergency Board, Santa Fe Railroad, et al (1938) , the increase of 
1941, Refort of Emergency Board, Nov. 5, 1941, and again 1943, Refort of 
Emergency Board, May 24, 1943 

^*Lyon and others, The National Recovery Administration, p. 524, and Harry A 
Millis and others, How Collective Bargaining Works (1942), p 13 

Memorandum of National Labor Relations Board, printed in 12 LRR 204. 

*®Lyon and others, The National Recovery Administration, p. 524. 
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the employer. In order to prevent such an interference with the 
worker’s right of self-organization. Congress made it an unfair labor 
practice for an employer ‘^to dominate or interfere with the formation 
and administration of any labor organization or contribute financial 
or other support to it.”®^ Smce the application of this provision to 
employer’s activities has been examined already/^ only its implica- 
tions for unaffiliated labor organizations will be considered here. 

The charge of emfloyer domination is not used in 
cases imolving nationally a-ffiliated unions. 

Although Section 8 (2) would appear to prohibit the domination of 
or interference with any labor organization, it is primarily used where 
the organization involved is not affiliated with the A.F. of L, or CIO.®® 
Where the union concerned is affiliated with one of these major na- 
tional organizations, and where the facts are such as to warrant a 
finding of domination under Section 8 (2), the Board prosecutes and 
decides the case as a violation of Section 8 (i), which 1$ a general 
prohibition against employer interference. 

The different consequences of a finding under these two provisions 
may affect the Board’s choice of which one it will use in a given case. 
When a union is found to be dominated by the employer, it is disestab- 
hshed,®^ but when an employer is found to have interfered with a 
union, nothing happens to the labor organization. The result of an 
order of disestablishment is that the union cannot act as the bargaining 
representative of a majority of workers. The Board will not certify an 
employer-dommated union as a representative, but it will certify a 
union that had been interfered with in violation of Section 8(1). Thus 
if a union is found to be employer dominated, its name cannot even 
appear on the ballot in a representation election. The employees can- 
not express a choice for the independent union involved 5 they can 
select another union or refuse to be represented. But the affiliated union 
that has been interfered with can be put on the ballot.®® This works to 

*^Sec. 8 (z) 

** Chap 2. 

“go Pratt, Chief Trial Examiner, NLRB, National Labor 'Relations Acty Hear- 
ings before the House Special Committee to Investigate the National Labor Relations 
Board, Pt 9, p. 1909 

^ NLRB V Folk Co y 308 U.S 453 (1940). 

“ G. O Pratt, National Labor Relations Act, Hearmgs before the House Special 
Committee to Investigate the National Labor Relations Board, Vol. 10, pp. 2050-51, 
2060. 
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:he disadvantage of the non-affiliated union. In justifying the disestab- 
lishment of the union involved in a violation of Section 8 (2), the 
representative of the Board said “that interference” had “so pene- 
trated into the whole structure of the independent union that we have 
found that in no case” would it be possible that “you could simply by 
ceasing those acts relieve that organization from that domination and 
control by the company.”^® 

As a further explanation of the Board’s attitude, it is significant that 
the Secretary of the Board instructed a regional director: ^We feel 
that the 8(2) allegations should be saved for situations in which there 
are actually company unions.” “By bringing an 8 ( i ) charge in this 
instance you save yourself the embarrassment of trying to prove the 
A.F* of L. is a company union.”®^ A Board spokesman has said the 
reason the Board never brings a proceeding under Section 8 (2) 
against a local of the A.F. of L. or CIO is because no employer can 
dominate the A.F. of L. or CIO.®® It is possible that an employer 
could not dominate the A.F. of L. or CIO, but that does not prove 
that it is impossible for him to dominate a local union that is affiliated 
with a national union that is a member of the A.F. of L. or CIO. 

Certain acts of employers are considered 
to indicate domination* 

Because of the great economic power of the employer, some of his 
activities normally “innocuous” of themselves are considered to con- 
stitute evidence of domination. Thus the Board has said: 

In considering the effect of the employer’s conduct upon the self-organi- 
zation of employees, there must be borne in mind the control wielded by the 
employer over his employees — a control which results from the employees’ 
complete dependence upon their jobs, generally their only means of liveli- 
hood and economic existence. As the natural result of the employer’s eco- 
nomic power, employees are alerdy responsive to the slightest suggestion of 
the employer. Activities, innocuous and without significance, as between two 
individuals economically independent of each other or of equal economic 
strength, assume enormous significance and heighten to proportions of 
coercion when engaged in by the employer in his relationship with his em- 
ployees. For this reason the Board has been guided by the dispanty in eco- 

“ The same, pp 2052-53. 

®^The same, Pt ii, p. 2242 

“ The same, Pt. 9, pp. 1867, 1908. 
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nomic power between employer and employee in evaluating the significance 
of an employer’s conduct as an unfair labor practice under Section 8 ( 2 ).®* 

If an employer is in a position to dominate an unaffiliated union, 
domination is usually assumed. It is not necessary to prove that the 
employer attempted to use his power but failed to dominate the labor 
organization. The mere existence of the potentiality of domination is 
sufficient. 

In determining whether an employer controls both sides of the bargaining 
table because of his power to control the organization of his employees, it is 
immaterial whether the record reveals any situations showing that he 
exercised his power of control. The more elective his control is, because of 
possessing this power, the less occasion there will be for him to exercise 
it in order to bend the organization to his will. In fact the mere exKtence 
of such control over a labor organization necessarily precludes the possibility 
of the controlled organization acting as a free and independent agency for 
the representation of employees for the purposes of collective bargaining, 
such as IS contemplated by the Act.®° 

Consequently it is immaterial that all the members joined the un- 
affiliated union of their own free choice despite the employer’s activi- 
ties.®^ Nothing in the act itself makes the mere existence of the power 
to dominate, an unfair labor practice. Finally, if domination existed at 
any time, it is generally assumed to continue as long as the union 
exists.®® 

The rapid recognition of an unaffiliated union has been considered to 
constitute evidence of domination.®® Of course if the employer is slow 
in recognizing a union entitled to recognition, he is guilty of violating 
Section 8 (i). If at the time an unaffiliated \mion is recognized, an 
affiliated union is seeking to bargain, there is a presumption that the 
unaffiliated orgamzation is dominated.®^ 

The existence of a collective agreement with an unaffiliated union 
that contains provisions not unfavorable to the employer tends to raise 
a presumption of domination. The fact that the labor organization 

Third Annual Refort of the National Labor Relations Board (1938), p. 125. 

^ Phelfs Dodge Corf y 15 NLRB 732 (1939) 

Hicks Body Co , 33 NLRB 858, 877 (1941) 

BeMehem Shtfbuildmg Co, Ltd, 11 NLRB 105 (1939) > Grace Co,, 7 NLRB 
766 (1938). 

^ Svnft and Co,, 15 NLRB 992 (1939). 

^National Linen Ser^ce Corf,, 48 NLRB 171 (1943)* 

^ Ed, Fnednch Inc, 17 NLRB 397 (1939). 
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agrees not to strike for the duration of the agreement has been con- 
sidered evidence of domination. The Board considers the strike 
^dabor^s most powerful economic weapon,” and consequently its sur- 
render tends to indicate domination.®® This idea is surprising, since 
one of the mam reasons for encouraging collective bargaming is to 
promote industrial peace. 

The grant to an unafiiliated union of a closed shop or the checkoflF 
is of significance m indicating domination. The Board implied that by 
granting the closed or union shop to an unafiBliated union, the em- 
ployer prevented the hiring of workers desiring to join a national 
organization.®^ A grant of the right to check off union dues is also 
evidence of a violation of Section 8 (2).®® By the very act of permit- 
ting the checkoff the employer gives prestige and assistance to the 
organization.®® If an unaffiliated union with a checkoff is found to be 
dominated, the employer must repay to the workers the dues deducted 
from their pay.^®® If a nationally affiliated union with a checkoff is 
found to be assisted by the employer in violation of Section 8(1), the 
employer need not repay the dues to the employees. As a result em- 
ployers will hesitate to grant the checkoff to non-affiliated unions. 

Some employee activities are considered 
to indicate domination. 

In several cases the Board has held that an unaffiliated union that 
limits membership to the employees of a single employer was com- 
pany dominated. It was argued that the employer can affect the mem- 
bership of the union by discharging employees.^®^ Since the act guar- 
antees the right of self-organization, it would be logical to assume that 
the workers can determine the qualifications for membership. The 
Board has repeatedly implied that it does not object to a union re- 
fusing to admit to membership colored employees in a bargaining 

^ Metal Mouldmgs Corf., 39 NLRB 107, 119 (1942). 

Williams Coal Co , ii NLRB 579, 611-12 (1939) , Hicks Body Co , 33 NLRB 
858, 876 (1941) But see A eoltan- American Corf., 8 NLRB 1043 (i93^) where an 
unafEliated union with a closed shop agreement was found to be free from domination. 

^ Red Diamond Mining Co , 44 NLRB 1234 (1942), reversed 135 Fed. (2d) 13 

^Clinton Cotton Mills, i NLRB 97 (1935) > Blossom Products Corf, 20 NLRB 
335 ) 348 (1940). 

Heller Bros , 7 NLRB 646 (1938). 

VaiUBallou Press, 15 NLRB 378, 397 (1939)* ‘‘It is manifest that an org'aniza- 
tion IS neither free nor independent unless it is competent to determme its own mem- 
bership without employer interference.” 
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unitj consequently it is not consistent for it to object to a union limit- 
ing its membership to employees in the unit it desires to represent. 
The restriction of membership to the employees of a single employer 
IS very prevalent among unafEliated unions. Does the Board imply 
that all unafEliated unions are dominated if they have such a require- 
ment? 

In a recent case the Supreme Court sustained the Board in holding 
that an unaSiliated union with a closed-shop contract was employer 
dominated, because it refused to admit to membership leaders of a 
former CIO union.^^^ A strike had been called by the CIO union to 
secure recognition. Finally at the suggestion of the CIO local the 
employer, the independent union, and the CIO aiEliate agreed to a 
consent election by the NLRB and the winning union was to get a 
closed-shop contract. With the knowledge of this agreement, the Board 
held an election and certified the unaffiliated union. Upon this union^s 
demand the employer made a closed-shop agreement with it. This 
labor organization then refused to admit to membership the leaders 
in the old CIO local. It demanded that the employer discharge these 
men under the closed-shop agreement, after protesting against this 
request, the employer finally acquiesced and discharged the men not 
admitted to the unaffiliated union. The Board held that the closed- 
shop agreement was illegal because the unaffiliated union, despite 
its certification by the Board, was employer dommated (Section 8 
[ 2 ]). The main evidence of domination was the union’s refusal to 
admit to membership the leaders in the old CIO union. The Board 
ordered the disestablishment of the non-affiliated local. 

If the imion requires that bargammg representatives and officers 
be members and employees, this requirement is also evidence of domi- 
nation. The Board argues that it gives the employer control over the 
representative of the workers.’-®^ The act gives the worker the right 
to name as a representative a person who is not an employee, but it 
does not require that representatives be non-employees. It is not con- 
sistent with the idea of self-organization to assert that employees 
cannot require their representatives to be members and employees. 

Under some circumstances the Board considers an unafiiliated union 

^'''"Wallace Co. v NLRBy 323 U.S. 24^ (i944)> enforcing- Wallace Corf, 50 
NLRB 138 (1943). 

El Paso Electric Co., 13 NLRB 213 (1939)* 
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to be dominated when it succeeds either a disestablished employer- 
dominated organization or an employee representation schemed®^ A 
similarity between the constitutions and by-laws of the two organiza- 
tions is evidence of domination.^®® Any similarity of officers and of 
members active in organizational work constitutes matenal evidence.^®® 
The Board summed up its attitude toward successor unions as follows; 

When an employee-representation plan or company union has been dis- 
solved, and succeeded by an ostensibly independent union, the Board must 
decide on the basis of the entire record whether the new union is a genuinely 
different and unassisted labor organization. Identity of officers and leaders of 
both organizations, similanty in structure, bylaws and constitution, transfer 
of assets from the old to the new organization, and favoritism by the em- 
ployer to the new organization as against a rival union, have all been found 
in various' cases to indicate continued company domination. 

As a'pflied Section 8(2) af fears to work to 
the disadvantage of unaffiUated unions. 

The difference in treatment of affiliated and non-afEliated organiza- 
tions in comparable situations gives an advantage to the former. The 
affiliated organization is not disestablished where there has been inter- 
ference, while in a similar situation the independent organization is 
disestablished. Thus the unaffiliated organization that is found to be 
dominated cannot be certified as a representative, while the local of 
the national union that had been dominated can be certified. 

Many normally innocuous acts of the employer and even of em- 
ployees are assumed to constitute evidence of domination. The mere 
power to dominate, even though not exercised, is construed to con- 
stitute actual domination. Rapid recognition, the making of a collective 
agreement not disadvantageous to the employer, and the grant of the 
closed shop and the checkoff are all of evidential value. An unaffiJiated 
union succeeding a dominated organization must overcome an assump- 

NLRB V. Southern Bell Telefhone Co, 319 U S 50 (1943). 

See Chap 2 

For an example of a successor not dominated, see Providence Gas Co., 41 
NLRB 1121 (1942). 

Seventh Annual Re fort of the National Labor Relations Board (1942), p 
4.6 The Supreme Court has held that such a rebuttable presumption is not improper, 
NLRB V. Southern Bell Telefhone Co, 319 U.S. 50 (1943) Previous to 1939 an 
allegedly employer-dominated union received no notice of a proceeding mvolvmg 
Its disestablishment. Since January 1939 it receives notice of the complaint, and 
generally it can become a party to the case, D. O. Bowman, Public Control of Labor 
Relations (1942), pp. 243-46. 
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tion of impropriety. The House G^mmittee investigating the Board 
said: ^Tn regard to independent unions, the National Labor Relations 
Board has consistently pursued a policy aimed at the extermination of 
these nationally unaffiliated organizations.”^®* 

B. The Railway Labor Act 

The National Railroad Adjustment Board was established to arbi- 
trate disputes between the carriers and their employees concerning 
the interpretation of collective agreements. Half the members of the 
Board are selected by the carriers and half by the workers. Only na- 
tional labor organizations can participate in the selection of the em- 
ployee members. Thus members of unaffiliated unions have no voice 
in the selection of the members of this agency. Mr. Joseph Eastman, 
the Federal Coordinator of Transportation, drew up the bill. He 
testified that this provision was designed to work against independent 
organizations. He said independent unions could have a voice in select- 
ing members of the Board only by joining an existing national or- 
ganization or by forming their own federation on a national basis.^®^ 
By the Railway Labor Act closed-shop agreements are prohibited 
because unaffiliated unions had found them advantageous. Before 
1934 the closed-shop contract was used to assist in the formation of 
local unions by freezing out the national organization. In order to 
prevent the carriers from encouraging local umons by this device, the 
national unions sought the prohibition of such agreements. Conse- 
quently the Railway Labor Act actually prohibits the use of closed- 
shop agreements. As will be seen in another place, the railroad 
brotherhoods generally do not desire closed-shop agreements for 
themselves because of peculiarities of organization. But they desired 
an absolute prohibition of such agreements in order to prevent un- 

Kept. 3109, Pt. I, p. 85 Not all of the decline in the membership of non- 
affiliated organizations is due to the Board^s attitude , some independent unions 
voluntarily affiliated with the A. F. of L, and CIO before the Board really became 
effective. But the policies of the Board did not encourage the existence of independent 
unions The Board of course has not found that all independent unions are employer 
dominated, not for example, Solvay Process Co,, 5 NLRB 330 (193^) > AeoUan 
American Corf , 8 NLRB 1043 (1938), and Uxbridge Worsted Co, Inc, ii NLRB 
333 (1939)' ^ct does not and cannot require membership m affiliated unions, 
De Bardeliben v NLRB 135 Fed (2d) 13 (1943). 

To Amend the Ratl<way Labor Act, Hearings before the Senate Committee on 
Interstate Commerce, 73 Cong. 2 sess, p lyd. 

Chap. 6. 
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affiliated unions from entrenching themselves and freezing out the 
national organization through such agreements.^^^ 

This act also forbids the checkoff. Here again this prohibition was 
aimed at the unaffiliated unions. These groups desired the checkoff 
and the national organizations/^^ feeling that they did not need it, 
opposed it because of its use by independent unions.^^® Here also Mr. 
Eastman indicated that the prohibition was included to weaken the 
independent unions.^^^ 

IV. CONCLUSIONS 

Both the A.F, of L. and the railroad brotherhoods long had taken 
the attitude that the determining of what union a worker was to join 
was not up to him. The A.F. of L. had assumed that it was the sole 
source of the jurisdiction of legitimate labor unions. Of course as re- 
gards unions affiliated with the A.F. of L. this attitude was logical, but 
that organization tended to regard all non-affiliated umons as improper 
and illegitimate. Under its assumption that the unions chartered by it 
had exclusive junsdiction over the fields covered by their charters, the 
workers had no nght to determine to which A.F. of L. union they 
might wish to belong. Now this situation has greatly changed, the 
shape and form of labor organizations are to a large degree in the 
hands of government agencies, and to some extent they are in the hands 
of the workers actually on the job. 

The government has defimtely influenced the 
organization of the American labor movement. 

The federal government, through several agencies, now has a 
definite influence on the form of labor organizations. Generally it has 
favored the development of large bargaining units, and it has en- 
couraged unions that are affiliated with the A.F. of L. and CIO, while 
discouraging independent organizations. These attitudes were first 
evident under the NRA3 only since the establishment of the NLRB 

To Ameni the Railway Labor Acty Hearings before the Senate Committee on 
Interstate Commerce, pp. 150, 157, 

Mr. W. M Leiserson, National Labor Relations Act anA Profosed AmendmentSy 
Hearings before the Senate Committee on Education and Labor, Pt. <5, p 997. 

To Amend the Rail'way Labor Acty Hearmgs before the Senate Committee on 
Interstate Commerce, p 118 
“*The same, p. 23 
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have they been fully developed. Under the Railway Labor Act as 
applied by the National Mediation Board these tendencies have been 
less marked. Since the National Mediation Board has assumed a much 
less active role than the NLRB in shaping the development of the 
labor movement, most of the observations that follow are directed 
toward the problems arising from the decisions of the NLRB. 

Because the National Labor Relations Act makes it an unfair labor 
practice for an employer to refuse to bargain with the true representa- 
tives of his workers, it was necessary to empower the NLRB to select 
appropriate bargaining units. If one did not believe in the desirability 
of imposing upon the employer an obligation to bargain collectively, 
this task would not have to be performed. 

Further, it should be remembered that a closed-shop agreement can 
be made only with a labor organization representing a majority of the 
employees in the bargaimng unit. This requirement also makes it 
necessary that the NLRB be vested with the authority to designate 
appropriate bargaining units. If one did not believe it desirable to 
legalize the closed shop and to require the employer to bargain col- 
lectively, then it would not be necessary to vest an agency with the 
power to designate bargaining units. 

Any agency designating bargaining units is bound to have some in- 
fluence on the organization of the labor movement. Even though one 
believes that the unit should be the free choice of the workers ex- 
pressed by ballot, the agency administering such elections will in- 
evitably affect their outcome, because it must draw the boundaries of 
the alternative units between which the workers must choose. 

The National Labor Relations Act does not contain any standards 
to guide the Board in choosing between craft, industrial, employer, or 
plant units. The two objectives of the act — ^the protection of the right 
of the workers to self-organization and the increase of bargaining 
power — may or may not be in harmony, depending on the facts of 
each specific case. In any event they do not constitute a very definite 
guide to the Board in exercising its discretion in selecting the appro- 
priate unit. 

Congress has left the Board discretion to determine the relative 
weight to be given to these two objectives. The Board generally gives 
more consideration to the increase of bargaining power than to the 
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protection of the workers’ right of self-organization. This is true not 
only when the Board is deciding on the size and composition of the 
bargaining unit, but also when it is considering whether independent 
unions or organizations affiliated with the A.F. of L. or CIO are the 
best representatives of the majority in a unit. 



CHAPTER V 

THE GOVERNMENT AND THE LABOR MARKET 


Some government activities have been undertaken to bring about 
an adjustment between the demand for and the supply of labor. These 
attempts to influence the labor market have been of three main types. 
Frequently the government has sought to influence the demand for 
labor through monetary devices, extension of credit, public works, or 
other measures designed to stimulate employment. The problem has 
also been approached from the standpoint of the supply of labor, some 
efforts being made to restrict the supply, while others have been de- 
signed to increase the number of available workers. A third line of 
activity has been directed toward bringing together employers with 
job openings and workers who desire employment. The government 
has sought to improve the functioning of the labor market by estab- 
lishing a federal employment service. 

This chapter will be confined to a consideration of government ac- 
tivities affecting the supply of labor and of federal efforts to produce 
a market place for labor. Consideration of broad efforts to increase the 
general demand for labor would take us too far afield. In examining 
the government’s policy toward the supply of labor, we will consider 
first its actions designed to increase the supply of available workers 
and then those which tend to restrict the supply of labor. In the final 
section of the chapter the United States Employment Service and the 
War Manpower Commission will be discussed. 

I. INCREASING THE SUPPLY OF LABOR 
Most activities that increase the supply of labor are of an educa- 
tional nature. Vocational education, vocational rehabilitation, and ap- 
prentice training will be considered. The work of the Committee on 
Fair Employment Practice will be surveyed. 

Largely because the states had neglected vocational education, the 
federal government began to encourage it in 1917. The proponents 
of the original program believed that if grants-in-aid were made to the 
states, the total expenditures for vocational education would be greatly 
increased since the federal grants would have to be matched by state 
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and local funds.^ The program includes training in agriculture, home 
economics, mdustry, and marketing. Only the last two types of train- 
ing are of concern here. On various bases the federal government 
distributes more than $8,000,000 annually for these different pro- 
grams.^ Practically all of this money must be matched dollar for dollar 
by state or local funds. All of the states participate in the programs, 
but probably only 1 5 per cent of the demand for trained workers is 
being met by this type of training.^ 

The vocational trammg ofered is not exclusively 
determined hy the requirements of the labor market. 

Instruction can be given in full-time, part-time, and evening classes. 
Whatever the means of instruction, the work must be of less than 
college grade. ^^The controlling purpose of such education shall be to 
fit for useful employment , . . and shall be designed to meet the needs 
of persons over fourteen years of age who are preparing for a trade or 
industrial pursuit or who have entered upon’^ such work.^ In day school 
classes for persons who have not begun to work, at least half of the 
instruction must consist of practical work ^^on a useful or productive 
basis.” Part of the money must be used for part-time day schools. 
Evening schools can be maintained for persons above sixteen years of 
age and they ^^shall confine instruction to that which is supplemental 
to the daily employment.”® 

In the full-time classes there has been little effort to train people 
in skills for which there is a potential demand. Training is offered to 
prepare young people to be electricians, automobile mechanics, plumb- 
ers, carpenters, pattern-makers, and so forth. There is evidence that 
instructors are desirous of securing large enrollments and consequently 
many youths are lured into these classes, though they might profit 
little from the instruction. It appears that not much effort has been 
made to steer persons into occupations where there is likely to exist a 
potential demand for labor. The staff of the Advisory Committee on 
Education observed: ^^Representatives both of organized labor and of 

^Advisory Committee on Education, Vocational Education (1938), pp 14-19 

^ Defartment of Labor — Federal Security Agency Affrofnation Bill for 1944, 
Hearings before the Subcommittee of the House Committee on Appropriations, Pt 2, 
78 Cong I sess., p 157. 

“Advisory Committee on Education, Vocational Education, p 114, and TNEC 
Hearings, Pt 30, pp 17, 148 

* Act of Feb. 23, 1917, 39 Stat. 929, Sec. ii. 

“The same. 
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indiistrial management are critical of the inadequate preparation for 
skilled trades that is given in some of the aU-day schools.^’^ “It oper- 
ates without definition of responsibility either to industry or to adult 
labor already engaged in the trades. Within its own vacuum it pro- 
duces a legion of graduates, unrelated in numbers to any competent 
standard of employment needs.”^ 

Many people are of the opinion that the part-time and evening 
classes give better results than the day classes.^ The part-time classes 
are mainly designed for the instruction of apprentices. The evening 
classes are for persons over i6 and can offer only instruction that is 
supplemental to the daily employment of the students. This require- 
ment has some undesirable consequences. As interpreted, it prevents a 
person from receiving instruction in a skill or trade that he is not 
actually following. This restriction is disadvantageous to persons who 
are employed in a trade that is declining, and who therefore are de- 
sirous of learning a new trade that has greater possibilities. 

Vocational training normally has been approached almost exclu- 
sively from the standpoint of education. Little concern has been shown 
for the potential demand for the skills in which training is offered. 
The federal government entered the field primarily because the states 
did not carry on such activities, and the grants-in-aid were designed to 
encourage the states to assume the function. But many states still make 
available only the minimum amount of money necessary to secure the 
maximum aid available from the federal government. 

Vocational rehabilitation has been undertaken 
as a welfare and educational measure. 

Mainly as a result of interest aroused by the rehabilitation of veter- 
ans disabled in World War I, the federal government undertook to 
encourage the states to adopt programs of general vocational rehabili- 
tation for persons injured in any manner. It developed a program of 
grants-in-aid to the states to assist them in vocational rehabilitation. 
The states must at least match the federal funds.® Actual execution of 
the program is in the hands of the states, but they are subject to the 
supervision of the Office of Vocational Rehabilitation, a part of the 

* Advisory Committee on Education, Vocational Education^ p. 153. 

’ The same, p. 260. 

* The same, pp. 153, 159, and TNEC Hearings^ Pt. 30, pp 17, 155. 

®Act of June 2, 1920, 41 Stat. 735, as amended by act of July 6, 1943, 57 
Stat. 374. 
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Federal Security Agency. Originally the program was undertaken 
largely for humanitarian reasons, but operations have been expanded 
to increase the supply of labor because of wartime needs.^° 

The program now involves both physical rehabilitation (including 
treatment and the purchase of necessary equipment) and training. But 
most of the available funds are utilized for training rather than re- 
habilitationd^ The type of traimng is generally determined on an 
individual basis, and it may be in school or on a job. 

In 1941 about 19,747 persons were rehabilitated, and in 1944 (fiscal 
year) 53,000, according to estimates. The average cost per case is 
$179.^^ The federal government spent $2,281,941 in 1941 and 
$2,9CX),000 in 1943. It has been estimated that the program meets the 
needs of about 20 per cent of those who could benefit from it.^® 

Where an individual has a remedial handicap, it is the aim of the 
rehabilitation program to provide for his physical restoration rather 
than for his ^^training around a disability.” The removal of the physi- 
cal defect and the restoration of capacity of the disabled person are 
considered a more efficient type of service than the preparation for a 
new occupation without such measures. Surgical and medical rehabilita- 
tion are now also permitted.^^ As a result of physical rehabilitation, in 
some cases the economic rehabilitation follows without further steps. 

The program is primarily one of education and rehabilitation under- 
taken for humanitarian reasons. Its effect on the total labor supply is 
very small. Since It was carried on during a period of great unem- 
ployment, it appears that its primary objective has not been to increase 
the labor supply. 

Limited encouragement for the traming 
of affrentices is offered. 

Because of a number of circumstances, the federal government un- 
dertook to encourage the training of apprentices. Since apprenticeship 

Department of Labor — Federal Security Agency Appropriation Bill for 1944^ 
Hearings before the Subcommittee of the House Committee on Appropriations, Pt 2, 
pp 127-36 

“ Vocational Rehabilitation y Education and Tratningy Hearings before House 
Committee on Education, 78 Cong, i sess, p. 34. 

^Department of Labor — Federal Security Agency Appropriation Bill for 19453 
Hearings before the Subcommittee of the House Committee on Appropriations, Pt 2, 
78 Cong 2 sess, pp 413, 427, 

^Advisory Committee on Education, Vocational Rehabilitation of the Physically 
Disabled (1938), p 75 

See act of July 6, 19435 Sec. 3 (a), (3) A 
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had been declining for a considerable period of years, there was a need 
for some agency to bring about such action. In 1920 there were 140400 
apprentices in the United States 5 in 1930, 92,6425^® and in 1935-36 
the number reached a low of 375890.^® The decline in apprenticeship 
was a result of several factors: ( i) the reductions in immigration j (2) 
the specialization of workj (3) the increased mobility of journeymen 
caused many employers to be unwillmg to undertake trainings (4) the 
belief that increased use of machines reduced the need for skilled men. 
Of course, the depression also was a contributing influence.^^ Many of 
the original NRA codes made in 1933 contained no provisions per- 
mitting employers to pay to apprentices wages below the minimum 
fixed by the codes. Consequently apprenticeship declined still further. 

Primarily because of the impact of the NRA on apprenticeship, the 
federal government first became interested in it. In March 1934 the 
NRA created a committee to consider the position of apprentices un- 
der the codes.^® Later that year the President, by an executive order, 
permitted employers to pay apprentices wages below the minimum, 
and he also directed the Secretary of Labor to set up a special com- 
mittee on apprentice trainmg.^® In the summer of 1935 this committee 
was transferred to the NYAj ultimately it became a part of the De- 
partment of Labor. 

In 1937 Congress enacted legislation authorizing the Department of 
Labor to encourage apprenticeship. The House Committee on Labor 
in reporting this legislation said that there was a need for a federal 
agency to bring employers and employees together to develop ap- 
prenticeship standards.^® The law that was passed authorized the 
Secretary of Labor to formulate standards of apprentice training and 
to encourage their inclusion in contracts of apprenticeship, and directed 
the Secretary to appoint an advisory committee on the subject.^^ A 
section on apprenticeship was set up in the Division of Labor Standards 
to carry on these promotional activities. It was transferred to the War 
Manpower Commission in 1942.^^ 

Editorial Research Ref oris (1940), Vol. 2, p 439. 

To Safeguard the Welfare of AffrenUces^ Hearings before the House Committee 
on Labor, 75 Cong. i sess , p 39. 

Statement of Clara M Beyer, the same, pp 2-7. 

“ The same, p 3. 

^“Executive Order No 6750 C, June 27, 1934 

"^Safeguard Welfare of Affrentices^ H Kept 945, 75 Cong, i sess, p. 2. 

Act of Aug 1 6, 1937, 50 Stat. 664 

“Executive Order No. 9279, Dec 5, 1942. 
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The federal program is entirely voluntary. The section on appren- 
ticeship encourages the states to adopt apprenticeship laws, and it also 
seeks to educate employers concerning the need for establishing ap- 
prentice training programs. At least 20 states have enacted laws pro- 
viding for the supervision of apprentice traimng. An apprenticeship 
program to meet the standards formulated by this section must be 
based on a written agreement. It has to provide for at least 2,000 
hours of reasonably sustained employment a year, and it must involve 
a progressive program of training Including at least 144 hours of 
class-room instruction annually. It must also establish a system of 
wage increases. 

The number of apprentices has increased since the program was set 
up. In 1935-36 the number reached a low of 37,890; by March 1941 
it had increased to about 125,000, of whom 51,000 were being trained 
under federally approved programs.®^ 

Apprenticeship trainmg is encouraged by certain provisions of the 
Fair Labor Standards Act. Apprentices are exempt from its mimmum 
wage provisions'^ if they are being trained under an approved pro- 
gram. The standards used in determining what constitutes an ap- 
proved program are essentially those developed by the Division of 
Labor Standards. Since practically all apprentices receive more than 
the minimum wage provided in the act,^® this provision is not very 
important from the standpoint of their basic wage rates. But in de- 
termining when it is necessary to pay overtime rates to apprentices, 
the existence of an approved scheme is important for the employer. 
Time-and-a-half must be paid for all hours worked beyond 40 per 
week, and for regular workers in computing time worked, the at- 
tendance at required classes is considered as time worked. But under 
an approved apprentice training program the time spent m classes is 
not considered as time worked,^® It will be remembered that an ap- 
proved apprentice program requires at least 144 hours of instruction. 

The decline m apprenticeship was resulting in a reduction in the 

^ Defartment of Labor — Federal Security Agency A ffr of nation Bill for 1942J 
Hearing’s before the Subcommittee of the House Committee on Appropriations, Pt i, 
77 Cong i sess, pp. 93-95* 

Act of June 25, 1938, 52 Stat 1068, Sec. 14. 

^ Paul T David, Barriers to "Youth Emfloyment (American Council on Education, 
i94i),P 77 

Wages and Hours Division, Interfretative Bulletin^ No 13, Pt 3 (1940). 
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supply of skilled workers. Little was being done to meet this problem 
until the federal government undertook to encourage apprentice train- 
ing. Since the federal government has become interested in the prob- 
lem, the number of apprentices has increased. 

T/ie Committee on Fair Em'ployment Practice seeks 
to eliminate discrimination m employment. 

With the man-power shortage that developed in World War II, 
maximum utilization of the available labor supply was impera- 
tive. Because of prejudices of both employers and employees, some 
persons with needed skills were not used at all, or were employed in 
work that did not fully utilize their capacity. These prejudices were 
directed against social, racial, national, and religious groups. 

By executive order. President Roosevelt, attempted to end such 
discrimination during the war. The President found that the war 
demanded maximum employment regardless of race, religion, or na- 
tionality, and he observed that all available workers were not being 
used. Consequently he asserted: do hereby reaffirm the policy of 

the United States that there shall be no discrimination in the em- 
ployment of any person in war industries or in government by reason 
of race, creed, color, or national ongin.”^"^ 

The order provided that in all contracts negotiated by the govern- 
ment there shall be no discrimination in employment.^® The Comp- 
troller General held that this prohibition of discrimination did not 
authorize the rejection of the lowest bid because the contractor would 
not include such a clause in the agreement.^® Subsequently the Presi- 
dent wrote the Attorney General that m all government contracts the 
inclusion of such a clause was mandatory.®® The executive order went 
on to declare that there shall be no discrimination in government train- 
ing programs.®^ 

A Committee on Fair Employment Practice was created consisting 
of a full-time chairman and six other members. The order says “the 

” Executive Order No. 9346, May 27, 1943, Federal Register^ Vol 8, p 7183. 
This modified Executive Order No. 8802, June 26, 1941? Federal Register^ Vol. 6, 

p 3109* 

^ The same, Sec 1. 

^23 Decisions o£ Comptroller General 362 (1943). 

^ Nov 5, 1943, Manpower ReportSy 70 125. 

” Sec. 2 



122 


FEDERAL LABOR POLICY 


Committee shall formulate policies to achieve the purposes of this 
Order*”^^ It ^%hall receive and investigate complaints of discrimina- 
tion forbidden by this order.’’ It can hold hearings, make findings of 
fact, and take ^^appropriate steps to obtain elimination of such dis- 
crimination.”®^ 

The jurisdiction, types of discrimination handled, and the powers 
of the committee will be considered. This agency asserts a general 
jurisdiction over discrimination in defense industries, and in locally 
essential services.®^ Section 5 of the order provides that it shall investi- 
gate complaints of discrimination forbidden by the order. But only 
discrimination in employment in war industnes and in government 
training facilities is forbidden. To justify its position, the committee 
looks to the statement of policy against discrimination in the preamble 
and the grant of authority to formulate policies to achieve the purpose 
of the order.®® Of course its power to investigate is derived exclusively 
from Section 5 where its use is limited to alleged violations forbidden 
by the order. On one occasion the chairman said his jurisdiction was 
not entirely derived from the order.®® The House Committee on Ap- 
propnations believes that the executive order specifically limits the 
jurisdiction of the FEPC.®^ The FEPC has taken jurisdiction of cases 
involving railroads, local transportation, and newspapers.®® If its order 
prohibiting discrimination on the railroads should be obeyed, the 
supply of labor available to the southern carriers would be greatly 
increased. Because of the prevalence of racial discrimination in this 
field, many competent Negroes were not being utilized. 

The committee generally takes jurisdiction only when a complaint 
is made by an individual or the government. But on the basis of its 
own survey of employment advertisements, it has taken jurisdiction 
m some cases on its own initiative.®® It generally tries to settle cases 

“Sec 4. 

“ Sec. 5 

“Opinion of Council of War Manpower Committee to FEPC, Sept. 28, 1942, 
Manfo<iver Reforts 70 45 

“ Chairman Ross, To Investigate Executive Agencies^ Hearings before the Special 
House Committee to Investigate Executive Agencies, Pt. 2, 78 Cong. 2 sess , pp. 
1897-98 

“ The same, p 1893. 

“H Kept 1511, 78 Cong 2 sess, p 13 

“ It ultimately backed down in the case of newspapers "National War Agencies Af- 
frof nation Bill, ^ 945 , Hearings before the Senate Committee on Appropriations, 78 
Cong 2 sess , p 179. 

“ The same, p 167, 
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without resorting to hearings, because it has no power to subpoena 
witnesses. 

It has taken jurisdiction over all types of cases involving discrimi- 
nation. Most complaints are against private employers (68 per cent), 
but the government is involved in 25 per cent, and the other com- 
plaints allege discrimination by unions.'^® Most cases involve racial 
discrimination mainly against Negroes (80 per cent), religion is in- 
volved in 9 per cent, nationality in about 6 per cent, and alien status 
in 5 per cent.^^ 

The FEPC believes it can issue an order to end any form of dis- 
crimination. It has ordered employers to desist from discriminating 
against Negroes in hiring workers.^^ Collective agreements with unions 
have been ordered terminated when they required discrimination.^® 
Unions have been directed to cease discrimination in the admission 
of new members.^^ 

The committee has no direct authority to enforce any of its orders. 
On three occasions it referred to the President cases where its orders 
had not been obeyed.^® In such cases of noncompliance government 
contracts could be cancelled, but such action was not considered desir- 
able, as it would hinder production/® The President has never taken 
over any plant solely because of discrimination. Congress now has ef- 
fectively barred the committee from appealing to the President to take 
over plants for failure to comply with its orders. It has also provided 
that the government should not have a right to appeal that is not open 
equally to the accused.^^ Only after the enactment of this law did 
the President seize a property because of discrimination. But here the 
employer attempted to carry out the order of the committee, the em- 
ployees struck in opposition, and the property was seized because of 
the strike.^® 

Chairman Ross, To Prohibit Discrimination in Employments Hearings before 
the House Committee on Labor, 78 Cong 2 sess., p. 152. 

^^FEPC, How It Operates (1944) by Division of Review and Analysis, FEPC, 
Manpower Reports 70 144 

^"Douglas Aircraft Co (1941), Manpower Reports 70 i. 

Southwestern Carriers Conference (1943), the same, 70 59 

International Union of Boilermakers and Kaiser Co. (1943) > same, 70 69 

^ Chairman Ross, To Prohibit Discrimination in Employments Hearings before 
the House Committee on Labor, p. 158 

National War Agencies Appropriation Bill for 1945, Hearings before House 
Committee on Appropriations, Pt. 2, p 559 

Public Law No 372, Title i, June 28, 1944 

“ 14 LRR 721 
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Although the FEPC was established to increase the labor supply by 
reducing discnmlnation in employment practices, one gets the im- 
pression from studying the committee’s decisions that it considers the 
elimination of discnmination as an end in itself. 

n. LIMITING THE SUPPLY OF LABOR 

The regulation of prison work is one method of restricting the 
available supply of labor. The sale in the open market of goods made 
by convicts is strongly opposed by organized labor because of the low 
wages paid to convicts. The amount of prison-made goods has not been 
large partly because of restrictive legislation. Goods produced in 
prisons in 1932 were worth $75,369,000 and only $29,949, CX }0 entered 
into direct competition with free labor.^® In 1940 their total value 
had declined to $56,731,000, and of this amount only $9,000,000 was 
sold in the open market.^® But in the case of some specific products the 
amount thus produced constituted such a large proportion of the total 
production that its sale in the open market might have had some effect 
on wage rates. For example, in 1931 over one third of the national 
output of wide duck was produced in the federal penitentiary at At- 
lanta.®^ The restriction of production by prison labor offers a difficult 
problem because the employment of convicts in useful work is gen- 
erally considered to be a desirable correctional measure. 

The comfetition of frison 
labor has been limited. 

In 1930 Congress prohibited the sale to the public of goods pro- 
duced in federal prisons, but at the same time it directed the Attorney 
General to provide employment for all physically fit convicts in fed- 
eral institutions.®^ Such employment must be ^hn such diversified forms 
as will reduce to a minimum competition with private industry and 
free labor.”®® In the same year Congress also prohibited the importa- 
tion of goods made by prison labor.®^ The control of production in fed- 

Monthly Labor Revtev^y Vol. 50 (1940), p. 1422. 

“Bureau of Labor Statisticsj Prtson Labor tn the Umted States m 1^40, Bulletin 
698, pp 2, 27 

Prtson Industries Board, H Kept 235, 73 Cong i sess , p 3 

“Act of May 27, 1930, 46 Stat 391. 

“The same, Sec i. 

“Act of June 17, 1930, 46 Stat, 689, Sec, 307. 
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eral penal institutions and the prohibition of the importation of prison- 
made goods was only a partial solution of the problem. 

Most prison-made goods offered for sale in the United States are 
produced in state penal mstitutions. But Congress has no direct author- 
ity over work done in such institutions. Consequently indirect means 
have been utilized to restrict the public sale of these products. In 1929 
Congress provided that goods made by prison labor when shipped in 
interstate commerce become subject to the laws of the state of their 
destination immediately upon arrival.®^ Without such a federal law, a 
state could not effectively prohibit the importation of such products 
made in another state, because a state does not have jurisdiction over 
goods moving in interstate commerce as long as they remain either in 
their original package or in the hands of the original recipient. The act 
of 1929 thus facilitated the enforcement of state laws that prohibited 
the sale of prison-made goods In order to permit the states to re- 
organize their prison industries the law did not become applicable until 
1934. The Supreme Court upheld the constitutionality of this legisla- 
tion, saying: 

All such legislation, state and federal, proceeds upon the view that free 
labor, properly compensated, cannot compete successfully with the enforced 
and unpaid or underpaid convict labor of the prison. A state basing its 
legislation upon that conception, has the nght and power so far as the federal 
Constitution is concerned, by non-discrimmating legislation, to preserve its 
policy from impairment or defeat, by any means appropriate to the end and 
not inconsistent with that instrument, . . 

This law was strengthened one year after it became applicable. In 
1935 Congress made it illegal to transport in interstate commerce 
goods made by prison labor when the state of destination prohibited 
their resale.®^ The Supreme Court also held this act constitutional in 
1937.=^ 

By 1940 only ten states did not prohibit the sale of pnson-made 
goods, and the value of such products moving in interstate commerce 
declined to $2,291,000.®® Congress could restrict the market for such 
goods in these ten remaming states only by absolutely prohibiting their 

""Act of June 19, 1929, 45 Stat. 1084 
Whitefield v Ohio, 297 U S. 431, 439-40 (1936) 

Act of July 24, 1935, 49 Stat 494. 

^ Kentucky Whtf and Collar Co. v. lllmots Central R R Co. 299 U S. 334 

(1937) 

"^Bureau of Labor Statistics, Bulletin 698, p. 27. 
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shipment in interstate commerce. Consequently, it did exactly that in 
1940.®° 

The restriction of immigraUon is one of the most 
tm'portmt devices for limiting the suf'ply of labor. 

With the passage of the Immigration Act of 1924, the restriction 
of immigration became a permanent national policy.^^ One of the 
major reasons for the enactment of this law was the desire of organ- 
ized labor to restrict the supply of low-wage immigrant workers.®^ 
When the depression began in 1930, even the limited immigration 
permitted under this law was considered to be undesirable. Conse- 
quently, use was made of the provision of the Immigration Law of 
February 5, 1917 that prohibited the entry of aliens who were likely 
to become public charges.®^ The Department of Labor in October 1930 
adopted the policy of enforcing this prohibition very vigorously by 
refusing visas to immigrants who did not have a definite means of 
support.®^ The Secretary of Labor said “Nearly all immigrants 
are potential wage-earners. We have long realized that the unlimited 
immigration of the past is in a large measure responsible for the over- 
supply of some classes of labor. . . . Only one immigrant is admitted 
now where five were admitted a year ago.”®^ As a result of this policy, 
emigration exceeded immigration in a number of years in the period 
from 1930 to the outbreak of World War II.®® 

The Fair Labor Standards Act through its child labor y wage^ 
and hour f revisions tends to restrict the suffly of labor. 

By the child labor provisions of the Fair Labor Standards Act, Con- 
gress sought to keep young people out of the labor market. The act 
prohibits all labor by children under 14 years of age when they are 
employed in interstate commerce or in the production of goods in- 
tended to move in such commerce, and persons under 16 cannot be 
employed in mining and manufacturing.®^ One reason for these pro- 

Act of Oct 14, 1940, 54 Stat 1134 This law became effective the next year. 

“Act of May 26, 1924, 43 Stat. 153. 

Restriction of Immigration, H Kept 176, 68 Cong* i sess, pp 17-20. 

“Act of Feb 5, 1917, 39 Stat 874, Secs 6 and 19. 

Annual Refort of the Secretary of Labor (1931), p. 53. 

The same, p 4 

The same (1937), p 83 

“ Act of June 25, 1938, 52 Stat. 1060, Sec 3 (b). 
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visions was a purely humanitarian desire to protect children. Another 
objective was the protection of the labor market from the competition 
of children. It was argued that because of the poor bargaining position 
of children^ their employment tended to depress the wages of all 
workers.®® 

The minimum wage provisions tend to limit the employment of 
handicapped workers. The act provides for a minimum wage of 30 
cents an hour, and under certain conditions this can be increased to 40 
cents.®^ Exemptions for handicapped persons, learners, and apprentices 
can be granted by the administrator of the Wage and Hour Divi- 
sion. Although handicapped persons can secure exemptions, employers 
have manifested an increasing unwillingness to employ such persons, 
because of the need for securing in advance certificates permitting their 
employment. 

The employment of learners is also restricted by the wage provi- 
sions. Under the regulations issued by the administrator of the Wage 
and Hour Division, employers seeking to hire learners at less than 
the minimum wage must show that their employment is necessary in 
order to prevent a curtailment of production. The employer must first 
demonstrate that he ^^has made diligent efforts to secure experienced 
workers and is unable to obtain them. No certificate will be issued if 
it is found that experienced workers are available.”^® Not more than 
5 or 10 per cent of the workers for any one employer can be learners 
receiving less than the minimum wage/^ At least one investigator has 
concluded that these regulations restrict the training and employment 
of learners.'^® The minimum wage provisions have little effect on the 
employment of apprentices since most of them are generally paid 
more than the minimum rate provided by the law.*^® 

The provisions regulating the hours of work also restrict the sup- 
ply of trained workers. The law requires the payment of time-and-a- 
half for all work done in excess of 40 hours per week. Many workers 
undergoing training attend classes in addition to worbng regular 

^ Fmr Labor Stanianis Act of 1937, Hearings before the House Committee on 
Labor, 75 Cong-, i sess , pp. 382-83. 

“Sec 14. 

™Wag-e and Hour Division, Learners’ Reg-ulations Explained, Oct. 10, 1939, 
Bureau of National Affairs, Inc , Wage and Hour Manual (1942), p 587. 

^ David, Barriers to Youth Employments p. 78. 

” The same, p 80. 

” The same, p. 77. 
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hours. The administrator of the Wage and Hour Division generally 
has considered that the time thus spent must be considered as time 
worked for the purpose of computing wages."^^ As a consequence many 
industrial establishments curtailed their training programs. But be- 
cause of the need for war production, the administrator found it de- 
sirable to modify his attitude toward training activities that increase 
the skills actually being used by the workers.^® Thus it appears that a 
number of sections of the Wage and Hour Act directly or indirectly 
tend to reduce the supply of labor. 

in. THE UNITED STATES EMPLOYMENT SERVICE AND THE 
WAR MANPOWER COMMISSION 

In a large country containing several hundred separate labor mar- 
kets, there is a real problem of securing a proper supply of labor at the 
right time in each of the markets. One means of bringing the available 
workers into touch with the existing employment opportunities in the 
different areas is through an employment service. It can assist in 
bringing about a proper flow of labor to areas where there is a demand, 
and it can reduce the flow of potential workers to areas where a surplus 
of job-seekers exists. Independent privately operated exchanges, or 
unco-ordinated state services, could not perform this function as ef- 
fectively as a service with nationwide coverage and with information 
available on both the supply of and the demand for labor in all areas. 

The first federal employment agency was set up in 1907 as an 
adjunct to the Bureau of Immigration, A number of states had already 
set up employment agencies, Ohio having pioneered In this field with 
the establishment of such an organization in 1890. It was designed to 
distribute immigrants more evenly throughout the country.”^® In 
World War I a federal employment service developed as a separate 
organization in the Department of Labor. It operated side by side 
with state and municipal services.'^^ After the end of that war, available 
federal funds were greatly reduced and the United States Employ- 
ment Service became only a central information organization. For a 
field service it utilized local offices that were financed almost entirely 
by states and cities.^® In 1920 there were 269 offices in 41 states, but 

and Hour Division, Wage and Hour Manual, Information Bulletin No. 
13 (1942), p. 127 

The same , Letter by the administrator to Sidney Hillman of the 0 PM. No one 
of these conditions is applied to training classes for apprentices. The same, p 127. 
^^John Lombardi, Labor^s Votce tn the Cabinet (1942), pp 144-45. 

’^Darrell H Smith, United States Emfloyment Service (1923), pp. 13-24 
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by the end of 1930 the number of offices had declined to 1 51 in 24 
states. In 1931, largely because of pressure from veterans’ organiza- 
tions, the Employment Service set up some field offices of its own 5 but 
they were discontinued in April 1933/® 

To establish ^^a national system of employment offices,” Congress 
enacted the National Employment Service Act on June 6, 1933.®° 
This provided for the creation of a co-operative employment service 
financed on a grant-in-aid basis. To aid in the maintenance of state 
employment services, the act authorized an annual appropriation of 
$3,000,000 to be allocated among the states on the basis of population. 
A state has to meet certain conditions to receive federal funds. It must 
make available a sum equal to the federal grant and it must accept the 
provisions of the act. Originally the United States Employment Serv- 
ice was a part of the Department of Labor, but in 1939 the agency 
was transferred to the Social Security Board, where it was merged 
with the Bureau of Unemployment Compensation to form a Bureau of 
Employment Security. Late in December 1941 the state employment 
services were taken over completely by the federal government,®^ and 
in September 1942 the United States Employment Service was trans- 
ferred to the War Manpower Commission.®® 

Section 3 of the Employment Service Act of June 6, 1933 provides: 

. . . The bureau [U. S. Employment Service] shall also assist in co- 
ordinating the public employment offices throughout the country and in 
increasing their usefulness by developing and prescribing minimum standards 
of efficiency, assisting them in meeting problems peculiar to their localities, 
promoting uniformity in their administrative and statistical procedure, 
furnishing and publishing information as to opportunities for employment 
and other information of value in the operation of the system, and maintain- 
ing a system for clearing labor between the several States. 

The objective was to create a national system operating uniformly 
throughout the nation. 

In order to develop this national system of employment services, 
the USES prescribed detailed records, statistics, procedures, and clear- 
ance practices for all the employment services. The states had to agree 

Raymond C. Atkinson, Louise C. Odencrantz, and Ben Deming, Publtc Emfloy- 
ment Service m the United States (193S), pp. 2-3. 

^ 48 Stat. 1 1 3. 
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to follow these procedures. Thus detailed placement machinery was 
set up. When a request for a worker is received, supposedly the skills 
of all applicants are considered, and the best available applicants are 
recommended. But recently the head of one state unemployment 
compensation organization said many services do not make such a 
careful survey of applicants to find the best one for the opening. He 
asserted that often they are run on what he called a ^^cafeteria basis.” 
The vacancy is only brought to the attention of the applicants who 
happen to visit the ofiice, and no careful search of the files is made,®* 

Problems of relief and unemfloyment compensation administration 
made difficult the development of a national employment service. 

The close tie-up of the Employment Service with the administra- 
tion of unemployment compensation has had undesirable results. For 
a state system of unemployment compensation to receive assistance 
from the federal government, it must provide for the payment of un- 
employment benefits through public employment offices.®^ Conse- 
quently all states accepted the Employment Service Act, before they 
began to pay unemployment benefits. From money appropriated for 
the administration of unemployment compensation, additional federal 
funds that do not have to be matched are made available to the state 
services. 

An agency responsible for the administration of an insurance pro- 
gram attempts to minimize the drain on its funds resulting from the 
payment of benefits. The state employment services as a part of the 
machinery admimstenng unemployment insurance have done exactly 
this. It has been only natural for them to give preference to an un- 
employed insured person for any job opening. Therefore it is not sur- 
prising that the head of the Employment Service testified in 1941 that 
the organization was not much interested in placing employed persons. 
He said the application of an employed person would be accepted, but 
such an applicant probably would never be referred to a job.®® At that 

Department of Labor — Federal Security Agency A f prof nation Bill for 1944^ 
Hearings before the Subcommittee of the House Committee on AppropnationSj Pt 3, 
pp 560, the same for 1945, Pt. 3, p. 142. 

** Act of Aug 14, 1935, 49 Stat. 626, Sec 303 (a) (2) 

Department of Labor — Federal Security Agency Appropriation Bill for 1942, 
Hearings before the Subcommittee o-f the House Committee on Appropriations, Pt. 2, 
p. 843. 
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time less than 5 per cent of the persons registered at the employment 
offices were employed/^ The Select Committee of the House of Repre- 
sentatives Investigating National Defense Migration found that be- 
cause of this attitude the Employment Service was not doing the job 
that was expected of it. It said: 

This committee believes that because State employment services have 
traditionally served as referral agencies for persons who are unemployed for 
longer or shorter periods of time they are today ill-fitted for dealing with 
labor scarcity, especially under wartime conditions. Their offices have char- 
acteristically worked closely with relief agencies. Operating under conditions 
of labor surplus, they have not been primarily concerned with the labor pro- 
duction problems of employers.®^ 

It is not the objective to argue that it is undesirable to require re- 
cipients of unemployment insurance to register with public employ- 
ment offices. It is absolutely necessary that they do so in order to 
enforce the desirable requirement that a recipient of benefits must be 
willing to work. But it may well be argued that for the good of the 
Employment Service, it should be independent of the agency re- 
sponsible for the administration of unemployment insurance. 

The present Employment Service was organized in a period when 
most openings were in relief work or public construction. Even in the 
fiscal year 1940 over a quarter of all regular placements made by it 
were on relief projects and public works. As a result of its role in the 
relief program and because of its relationship to the administration of 
unemployment compensation, only 5 per cent of its registrants were 
actually employed. About one fifth of all placements made were in 
skilled and semiskilled occupations, about one third were in the service 
trades, and only one tenth were in positions requiring white-collar 
workers.*® Thus most of the work of the Service consisted of placing 
unskilled workers and persons in the service trades. An official of the 
War Manpower Commission has testified; ^^The U.S.E.S., to me, as 
a manufacturer, five or six years ago, was a relief agency. ... It was 
handling a type of labor I was not interested in.”®® 

^ Sixth Annual Refort of the Social Security Board (1941), p. 86. 

^National Defense Migration^ H Kept 2396, 77 Cong-. 2 sess, p. 25. 

Fifth Annual Refort of the Social Security Board (1940), p. 69 

A. Appley, Defartment of Labor — Federal Security Agency A f fro f nation 
Bill for i 94 Si Hearings before the Subcommittee of the House Committee on Ap- 
propriations, Pt. 3, p 159. 
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The usefulness of the Service has been limited 
by the attitudes of a number of groufs. 

Many of the state organizations were unwilling to exchange infor- 
mation concerning unfilled job openings and unplaced workers. One 
of the mam reasons for establishing the USES was to develop a na- 
tional employment service. An important device for accomplishing 
that objective is a system of interstate clearance of information con- 
cerning employment opportunities and available employees, so the 
proper amount of labor can be moved from areas of underemployment 
to areas where there is a demand for work.®^ The act says: “The 
bureau shall also assist in . . . maintaining a system for clearing labor 
between the several States.^^®^ A manual of instructions for clearance 
was developed, and in 1936 the Service filled by this means 207,152 
jobs on relief projects or public works, as well as 193925 in private 
employment.®^ But even in the last half of 1941 only about 2 per cent 
of all openings were filled through interstate clearance.®* 

In 1941 the Chairman of the Social Security Board testified that 
many states refused to inform other states about either available open- 
ings or surplus workers available for work in other states. 

. . . There are stiU some States and localities — in fact, I think a consider- 
able number — ^which may prefer, or feel it is their obligation to their com- 
munity and State to comb their own territory for applicants, even though 
It means going two or three hundred miles, rather than to go across the State 
hne, which may be only five miles, to get men to fiU the job openings. 

The reverse is also true: When they have a surplus of skilled workers 
that they think they will need some time in the future, they are reluctant 
many times to fill requests coming from other States or other communities 
in the State for that type of worker. . . .®® 

And the House Select Committee on National Defense Migration 
found that the interstate “clearance is a negligible factor in the 
labor market.” “Jealousies between states, reflected on occasion by the 

Atkinson, Odencrantz, and Deming, 'Public Employment Service in the United 
States^ p 356. 

"Sec. 3 (a). 

"aw Motley, “Clearance, Its Development and Future,” Employment Security 
Review j Vol 7, December 1 940, p 5 

^Department of Labor — Federal Security Agency Appropriation Bill for 1943, 
Hearings before the Subcommittee of the House Committee on Appropriations, Pt. 
2, 77 Cong. 2 sess, pp 697-98. 

National Defense Migration, Hearings before the House Select Committee In- 
vestigating National Defense Migration, Pt 17, 77 Cong, i sess, p 6783. 
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refusal to dear workers, hinder the establishment of a unified labor 
market policy.”^® 

The need for the development of a system of interstate dearance 
is one of the major reasons for creating a national service. As long as 
the Service was administered by the states on a grant-in-aid basis, it 
never developed an effective clearance system. All the reasons for its 
failure to develop an effective system of interstate clearance are not 
evident. But state jealousies did impede it. Some believe that the 
problem can only be solved through the nationalization of the Em- 
ployment Service. 

At least two policies of the national service restrict the utility of the 
system, because they tend to lessen employer confidence in the or- 
ganization. These policies are its unwillingness to fill positions that 
involve substandard terms of employment and its refusal to fill jobs 
in a struck plant. Relative to filling positions with substandard terms 
of employment its mstructions to state services provide: 

Although It is not the prerogative of the employment service to dictate 
standards for employment, there is an obligation to the community not to 
participate directly or indirectly in the exploitation of workers It should, 
therefore, be a matter of pohcy for local offices not to refer workers to 
employment which, because of wages, hours, working, or sanitary condi- 
tions, is clearly below the standard accepted by the community for the class 
of work involved. . . 

Openings with substandard conditions can be listed, but an attempt 
should be made to get the employer to offer better terms.®® Applicants 
are not to be called in to fill substandard positions y they can only be 
brought to the attention of workers who come to the office.®® By its 
unwillmgness to fill such positions the Service is indirectly attempting 
to raise wages and reduce hours.^°® 

Its refusal to fill jobs at a struck plant is based on the provision of 
the organic act of the Service which requires that the Director shall 
“provide for the giving of notice of strikes or lockouts to applicants 

^National Defense Migration, H. Kept 1286, 77 Cong, i sess., pp 30, 32 
Employment Service Handbook of Information, State Operations Bulletin, No 
10, Pt 4, Sec. 1040 

““ The same, Sec 1043. 

^ USES Manual (1942), Pt 2, Sec 3242 

^'^The regulations contain no standards for the determination of what constitutes 
substandard wagres or other conditions of employment. Employment Service Hand- 
book of Information, Pt 4, Sec 104.2. 
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before they are referred to employment.”^*^^ The incliision of lockouts 
is probably intended to demonstrate impartiality. Under the rules 
first adopted by the Service, an ofiice could refer an applicant to a 
position where a strike existed, only after it had given him both oral 
and written notice, acknowledged in writing, of the dispute. And even 
with such notice, referrals to struck plants were not generally made.^°^ 
When the Service was transferred to the Social Security Board, the 
rules were amended to preclude such a referral, even where notice of 
the strike is given.^'^® Although the workers strike illegally or in vio- 
lation of a contract, the Employment Service will not assist the em- 
ployer in securing new employees. Thus in a strike the Service aids 
the employees, irrespective of the merits of the dispute. 

The opposition of some of the craft umons tends to limit the utili- 
zation of the Service by employees. In many instances these labor 
organizations are very desirous of maintaining the seniority of their 
members, and consequently they do not look favorably on any place- 
ments made through the Service.^®^ 

Pressure from competing private agencies has limited the field of 
operations. About twelve states with federal funds allocated for the 
financing of employment offices had set up teacher placement services 

^"Sec.ii(b). 

Atkinson, Odencrantz, and Deming’, Public Employment Service m the United 
States y p. 345. 

USES Manual (1942), Pt. 2, Sec 3244. In giving a job order to the Service, 
an employer cannot indicate a preference for nonunion workers, but he can indicate 
that he desires only union workers The same. 

Atkinson, Odencrantz, and Deming, Public Employment Service in the United 
States^ p 345, and Emily Huntington, Doors to Jobs (1942), p. 108. 

The Employment Service co-operates with unions in a number of ways Spokesmen 
for the Employment Service have admitted that in some fields a nonunion man has no 
chance of being placed through the Service (National Defense Migration^ Hearings 
before the House Select Committee Investigating National Defense Migration, Pt. 23, 
77 Cong 2 sess , p. 8898 ) Local officers are instructed in all cases where a closed- 
shop contract exists, and the employer asks for workers to be referred by the Employ- 
ment Service, the office shall notify the union before filling the order (9 LRR 534 ). 
Thus It becomes an agency to enforce compliance with closed-shop contracts In at 
least one instance an office of the USES has become little more than a union hiring 
hall In New York City one office handles all placements in the women’s garment 
industry All persons, union and nonunion, are referred to jobs on the basis of the 
rules of the ILCU governing rotation and priorities (Helen Whipple and V. K. 
Kiefer, “Serving the Garment Center of the World,” Employment Security Review^ 
Vol 8, Apnl 1941 , p. 65 “The Dress Industry’s Placement Unit,” Employment Re^ 
vteWy January 1941 ) Nonunion employees and employers who do not have closed- 
shop agreements are made subject to the rules of the union if they use the Employ- 
ment Service. 
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m competition with private agencies operating in that field.^°® The 
private teacher placement agencies objected to this/'^ As a consequence 
the House Committee on Appropriations demanded the termination 
o£ this type of work because the function was adequately performed 
by private agencies.^®^ Ultimately the Employment Service gave up 
this activity 

According to the USES one of its major problems has been to secure 
co-operation from employers/®® who asserted that they did not have 
confidence in it/^® Although the National Defense Advisory Com- 
mission and the Office of Production Management directed war con- 
tractors to do their hiring through the Employment Service/^^ many 
large war contractors with rapidly increasing personnel requirements 
testified in 1941 that they never utilized it and had no intention of 
doing so/^^ 

The emfloyer con-fidence necessary for 
successful oferation has been lacking. 

For a number of reasons the United States Employment Service 
has not had the full confidence of employers. It does not appear to 
have always performed its placement function adequately. Frequently 
it merely has served as a referral agency rather than as a placement 
agency Instead of attempting to find the best available per- 

S. Pedraza, ‘‘Employment Service to Teachers,” Employment Security Re- 
view, VoL 8 October 1940, p 3. 

Department of Labor — Federal Security Agency Appropriation Bill for 1943, 
Hearings before the Subcommittee of the House Committee on Appropriations, Ft 2> 
P- 839. 

^The same, H Kept. 668, 77 Cong, i sess , p 34. 

Department of Labor — Federal Security Agency Appropriation Bill for 194$* 
Heanngs before the Subcommittee of the House Committee on Appropriations, Pt 3, 
p 224. 

Department of Labor — Federal Security Agency Appropriation Bill for 1941^ 
Hearings before the Subcommittee of the House Committee on Appropriations, Vol 
2, 76 Cong 3 sess, p. 686 It has stated that even m 1940 only 15 to 20 per cent 
of all vacancies were filled through it. A J. Altmeyer in National Defense Migra- 
tion, Hearings before the House Select Committee Investigatmg National Defense 
Migration, Pt. 17, p. 6781. 

Huntington, Doors to Jobs, p 421. 

Sixth Annual Report of the Social Security Board (1941), pp. 83-84,^ 

National Defense Migration, Heanngs before the House Select Committee In- 
vestigating National Defense Migration, Pt. 14, p. Pt. 15, p. 6oii, Pt. 22, 

p 8411. 

'^L. A Appley, Department of Labor — Federal Security Agency Appropriation 
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it has often referred applicants who had only the minimum 
qualifications. It has been more interested in finding work for the 
unemployed than in locating the best person for the opening. This 
attitude is a result of two factors. During the period before 1940 much 
of the work of the Service consisted of referring persons to relief proj- 
ects and public works.^^® The mental attitudes developed in this work 
earned over in the performance of other functions Second, the respon- 
sibility of the state services for the administration of unemployment 
compensation would tend to encourage them to give special attention 
to the placement of unemployed persons drawing compensation. 

Employers in some instances have the feeling that the Employment 
Service is pro-labor.^^® Irrespective of the actual existence of such a 
bias on the part of the Service, a number of things might contribute to 
this opinion among employers. The refusal of the Service to refer 
workers to a struck plant, its refusal to permit an employer to express 
a preference for nonunion workers, and its refusal to refer applicants 
to substandard openings, all contribute to that state of mmd on the 
part of employers. 

As a result of the increase m the armed forces in World War II and 
the great expansion in war production, there has been a greatly in- 
creased demand for man power. In fact, it soon became apparent that 
a man-power shortage would develop. Some agency had to determine 
what types of work were most necessary for the war effort. After such 
a determination had been made, an agency was needed to guide em- 
ployees into the more essential types of work. With civilian production 
declining in some areas and war production expandmg in areas where 
small reserves of workers existed, there was a demand for some or- 
ganization to facilitate the flow of workers from areas of potential 
unemployment to areas of expanding production. 

When these problems began to develop early in 1942, no federal 
agency existed with power to allocate man power in order to secure 
the maximum utilization of the available labor supply. There was no 
central organization even with the authority to formulate plans on 
how man power was to be apportioned as between the armed forces, 


Bill for 1945, Hearings before the Subcommittee of the House Committee on Ap* 
propnations, Pt. 3, p 159. 

Huntington, Doors to Jobs, p 121. 

The same, p. 158. 

“®The same, pp. 128-29, 153-58. 
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war production, and essential civilian needs. The Selective Service 
System established a system for draft deferment for essential workers, 
but the actual determination of what constituted an essential worker 
was in the hands of local draft boards. 

In an attempt to meet these problems, the War Manpower Com- 
mission was established by executive order in April 1942. Repre- 
sentatives of the War, Navy, Agriculture, and Labor Departments, 
WPB, and the War Shipping Administration became members of the 
Commission. Mr. Paul V. McNutt was made Chairman and was 
vested with all the power conferred upon the Commission. A number 
of agencies were placed under its control.^^^ In September 1942 the 
Employment Service and the National Youth Administration were 
transferred to it.^^® The transfer of the Employment Service was sig- 
nificant, because it logically constituted the operating division of any 
agency engaged in allocating man power. On December 5, 1942, the 
Selective Service System was transferred to the Commission, but the 
latter agency was given no authority to determine the allocation of 
man power as between the armed forces, war production, and essential 
civilian functions.^^® The functions of the Commission were purely 
advisory. Since it was not authorized by an act of Congress, it had no 
legal sanctions to compel individuals to obey its orders. 

Only by voluntary means has man fower 
been allocated durmg the war* 

By executive order and not by statute the Commission has been 
authonzed to attempt to control the allocation of avilian man power. 
The Chairman was directed to take all lawful steps to see to it that 
all hiring is done through the USE 5 .^^° He was also directed to take 
^^all lawful and appropnate steps to assure that , . . no employer shall 
retain in his employ any worker whose services are more urgently 
needed in any establishment, plant, facility, occupation, or area desig- 
nated as more essential.”^^^ No positive steps were taken to carry 
out this provision of the executive order, but only by directly trans- 

Executive Order No 9139} Apr, 18, 1942, Federal Repster^ Vol. 7, p 2919 
Executive Order No 9247, Sept. 17, 19425 Federal Register^ Vol. 7, p. 10177. 

“^Executive Order No 9279, Dec 5, 1942. Congress subsequently removed the 
Selective Service System from the War Manpower Commission. Act of Dec. 5, 1943, 
57 Stat 598, Sec. 2(b). 

^ The same 

“'The same, Sec. 3. 
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femng employees from one employer to another could it be made 
effective. 

The Commission attempted to exercise these powers in labor 
shortage areas by means of employment stabilization plans. The plans 
were designed to prevent labor turnover and the unnecessary migra- 
tion of workers, and to bring about the maximum utilization of the 
labor force. They supposedly were formulated by representatives of 
labor and industry chosen by the War Manpower Commission and 
were put into force by the order of the regional director of the 
Commission. In more than 200 areas such programs were in force. 
Minimum standards for the controls to be included in such plans were 
fixed by the Commission. 

A plan had to provide at least that an employer in an essential 
industry could not hire a person who had worked in an essential 
industry locally during the past 60 days unless such person had a 
certificate of availability from his last employer. Even with a cer- 
tificate of availability, a worker previously employed in an essential 
industry could be employed only in such an industry, unless referred 
to a position by the USES.^^^ Of course he could get around this 
restriction by remaining unemployed for 60 days. In some instances 
a new employee could not be hired on the presentation of a certificate 
of availability alone, but he must have been referred to the employer 
by the Employment Service. Where the employee had not worked or 
lived in the district for 30 days, he must have been referred by the 
USES. This requirement was designed to reduce migration. But it 
did not prohibit the movement of workers, because a person from 
outside the area could live in the area for 30 days and then seek 
employment in an essential industry without a certificate. A person 
who had been employed in or who sought employment in a critical 
industry also had to be referred by USES. The same was true of 
agricultural employees who sought nonagricultural employment. It 
should be remembered that these were the minimum standards for 
the controls to be included in the plan — the regulations could be more 
extensive. Thus under the employment stabilization plan for Wash- 
ington, D.C., private hiring had to be done through the Employment 
Service.^^® 

^WMC Regulation No 4 (Feb 5, 1943? amended Aug 16, 1943)) Sec. 907 4a. 

Manfovjer Ref oris, 65 226, 
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On July I, 1944 in all labor shortage areas the G>mmission estab- 
lished priority referral and employment ceiling programs/^^ Under 
the priority referral program, employers could hire only male workers 
through the Employment Offices. Referrals to employers were made 
on a priority basis: the employers in the most essential types of work 
got first call on the job applicants. Employment ceilings were set for 
all major employers in each area. Employers could hire workers only 
if their employment was below the ceiling, and as long as the number 
of employees was above the ceiling, vacancies were not supposed to be 
filled. 

Supposedly acting under the wage control provisions of the act of 
October 2, 1942^^® the President conferred upon the commission addi- 
tional authority to control employment: 

The Chairman of the War Manpower Commission is authorized to for- 
bid the employment by any employer of any new employee or the acceptance 
of employment by any new employee except as authorized in accordance with 
regulations which may be issued by the Chairman of the War Manpower 
Commission ... for the purpose of preventing such employment at a wage 
or salary higher than that received by such new employee in his last employ- 
ment unless the change of employment would aid in the effective prosecution 
of the war.^^® 

Under this grant of authority the Chairman of the WMC declared 
that in an area where a stabilization plan existed, no person could 
accept a job and no employer could hire a person at a salary higher 
than he previously was paid unless the employment was authorized 
by the stabilization plan/^^ This requirement meant that a person to 
be hired m such an area in any job at an increase in pay had to have a 
certificate of availability, or had to have been referred by the USES 
to the position, or he had to have remained without work for 60 days 
before taking the new position. 

The War Manpower Commission had no authority to enforce any 
provision of a stabilization agreement. Mr. McNutt, the Chairman of 
the Commission, said that the entire program was voluntary in nature. 
No employer or employee who violated the agreement would be 

'^Manpower Reports y izy 25, and directive of the Office of War Mobilization, 
Aug-. 4, 1944, the same, 127 41. 

“*56 Stat. 766, Sec 4. 

“^Executive Order No. 9328, Sec. 3, Apr. 8, 1943. Federal Register j Vol. 8, 
p. 4681. 

WMC Regulation No 4, Sec 904.1, Apr. 18, 1943, as amended Oct. »o, 1944. 
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prosecuted/^® If an employer violated it, the possibility existed that 
the USES might not help him to secure new employees. The WMC 
contended that the stabilization plans were agreements made between 
labor, management, and the government, and consequently all par- 
ties desired the terms of the program/^® Of course the so-called repre- 
sentatives of labor and management on the committees that formulated 
the plans were chosen by the WMC itself and not by any organization 
authorized to speak for these groups. The Chairman admitted that 
persuasion and public opinion were mainly used to secure employer 
compliance,^®® and that a clever persevering employee could generally 
succeed in getting permission to take almost any position he desired.^®^ 

IV. CONCLUSIONS 

There has not been a consistent policy toward the labor market. 
To accomplish diverse objectives, the government has done a number 
of things that have influenced the labor supply. But during both pe- 
riods of employment and unemployment the same policies have been 
pursued, and inconsistent policies have been applied to meet a given 
problem. Among the activities tending to increase the number of 
workers, assistance in vocational education is considered primarily as an 
educational problem. The approach to vocational rehabilitation has 
been from the standpoint of social welfare. The encouragement of 
apprentice training was undertaken mainly to counteract other govern- 
ment activities that tended to discourage apprenticeship. All these 
programs were carried on during periods of unemployment as well as 
during a man-power shortage. The Fair Employment Practice Com- 
mittee is designed to increase the labor supply during the war by re- 
ducing discrimination. If it is to be continued after the close of hos- 
tilities, a new justification must be advanced for discouraging dis- 
crimination. 

Many of the activities that reduce the number of workers available 
were undertaken largely for that express purpose. The control of 

Department of Labor — Federal Security Agency Appropriation Btll for t94Si 
Hearing’s before the Subcommittee of the House Committee on Appropriations, Pt 3, 
PP- 3> 9 

The same, p 17. 

Department of Labor — Federal Security Agency Appropriation Btll for 1946, 
Hearings before the Subcommittee of the House Committee on Appropriations, 79 
Cong. I sess., Pt. 3, p, 12. 

The same, p 8. 
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child labor, the limitation of immigration, and the regulation of prison 
industries had that primary objective. Each was adopted as a result of 
specific pressures and not as a part of a consistent program. The con- 
trol of learners and the overtime provisions in the Fair Labor Stand- 
ards Act were not designed to limit the available supply of workers, 
but they have had that result. These several laws are applied even 
when a labor shortage exists, 

A nationwide public employment service fills a very useful role In a 
large country like the United States that contains many separate labor 
markets. It can minimize migration to areas where few employment 
opportunities exist, and it can Influence the flow of labor from areas 
of labor surplus to places where a need exists. It is also a necessary 
adjunct to a system of unemployment compensation j by requiring 
unemployed insured persons to register at an employment exchange, 
their unwillingness to work can be tested, and it minimizes the possi- 
bility that they will remain unemployed through a lack of knowledge 
of employment opportunities. 

Although the Employment Service was organized because of the 
need for such an agency operating on a national basis, it had not fully 
attained this objective before World War II. Because of its early 
preoccupation with problems of relief and unemployment insurance, it 
was mainly concerned with the placement of the unemployed. Conse- 
quently the better workers did not use it extensively. Employers did 
not have much confidence in it. It never developed an effective system 
of interstate clearance. With its new role in the wartime control of 
employment, It may be able to overcome these difficulties. 



CHAPTER VI 

CONDITIONS OF EMPLOYMENT: 

UNION PREFERENCE 

Labor organizations long have sought to compel employers to give 
special preference to their members when workers are being hired or 
discharged. The objective of such preferential treatment is to increase 
the union^s bargaining power and membership. The closed shop 
provides the greatest special advantage for union members.^ Under a 
closed-shop contract the employer agrees to hire only persons who are 
already members of the contracting union. The union shop is a modi- 
fication of this 5 it requires that all employees must join the union with- 
in a specified time after they begin to work, provided the union will 
admit them. If the union will not admit an employee, or if it subse- 
quently expels him, the employer must discharge him. Under a pref- 
erential hiring agreement, the employer must first offer positions to 
union members. Only if he cannot find sufficient umon members who 
are willing to work for him, can he employ nonmembers. Unions not 
strong enough to secure one of these forms of preference generally 
enter mto agreements that grant to them the exclusive right to bargain 
for all employees, whether or not they belong to the organization. 

From 1939 to 194.5 the number of workers employed under agree- 
ments requiring union preference has more than doubled. In 1939 
about 3,000,000 persons were employed under closed-shop or union- 
shop agreements.^ This was about 30 per cent of the total union 
membership. At the beginning of 1945 about 6,500,000 workers were 
employed under such contracts, or close to 50 per cent of all workers 
who belonged to unions.^ 

With this increase in the use of union preference clauses, one may 
well ask: What is the attitude of the federal government toward the 
inclusion of such provisions in collective agreements? Its position 

* The classification of the types of union preference here used is that presented by 
the Bureau of Labor Statistics, Monthly Labor Remew, Vol 58 (1944), pp 700 ff., 
see also H. A Millis and R. E Montgomery, Organized Labor (1945), pp 477-78, 
J L, Toner, The Closed Shof (194^), pp. 28-49, and Twentieth Century Fund, 
Honv Collective Bargaining Works (1942), pp. 24-25. 

^Monthly Labor Revievo, Vol 49 (1939), p 830 

® The same, Vol. 60 (1945), p. 818. 
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toward the following types of union preference will be considered: 
closed shopj union shop, preferential hiring, maintenance of member- 
ship, and exclusive bargaimng rights. Then the policy of the govern- 
ment toward the check-off of union dues will be discussed. With the 
increase m employment under closed-shop and union-shop agreements, 
the right of admission to the union and right of the union to expel 
members becomes increasingly important to workers. Consequently 
the attitude of the various federal agencies toward these problems will 
be examined. 

L THE CXOSED SHOP 

Under a closed-shop agreement all employees must be union mem- 
bers when hired, and they must remain members while employed."* 
Not all states consider the closed shop to be desirable. The courts of 
many states once held closed-shop contracts illegal, but the trend of 
judicial decisions is now generally favorable to them.® 

Most of the courts which still declare specific closed shop contracts 
illegal base their views on the tendency of the contracts to create an 
unlawful monopoly in which a non-union worker can find no employment 
in the industry or in the city involved. There is some difference of opinion 
as to how many shops in an industry or a city may be covered before the 
agreement establishes a monopoly.® 

Although not all states have taken action on the question, more than 
twice as many states have now ruled upholding the closed shop than have 
ruled forbidding it."^ 

A strike to secure a closed shop is made illegal by statute in some 
states, although not all of these states consider a closed-shop clause in 
an agreement to be illegal. 

In some instances the federal government has discouraged the 
closed shop, in others it has permitted and possibly encouraged it, and 
in still others it has actually insisted that such a provision be included 
in a collective agreement. 

* The parties may also agree that all employees must be hired through the union 
While over 30 per cent of all workers covered by agreements vvere employed m 
closed shops in January 194.4 about 95 per cent of such workers covered by agree- 
ments m die construction trades were in closed shops, 23 per cent in manufacturing, 
and 25 per cent in transportation 

^ Gassway v Borderland Coal Corf y 278 Fed 56 (1921) 

® David Ziskind, The Law Behind Union Agreements (i942)> P* I3- 

^ Carl R. Schedler, <‘Umon Security,” Seventh Annual Economics Conference at 
Rollins College (1942), p 5. 
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Only the Railway Labor Act 
forbids the closed shof. 

The Railway Labor Act provided that representatives selected 
for collective bargaining purposes should be designated without inter- 
ference, influence, or coercion exercised by either party over the other.® 
The 1934 amendment to the act specifically declares that carriers may 
not require a person seeking employment to sign any contract promis- 
mg to join (or not to join) a labor organization.® 

This provision was directed primarily against closed-shop agree- 
ments between unafiiliated unions and carriers rather than against 
closed-shop contracts in general. Since the closed- or union-shop con- 
tract with an unaffiliated union was one of the most effective means 
by which employers could keep out national labor organizations, the 
railroad brotherhoods desired a prohibition against the use of such 
agreements to help them in their struggle against independent 
unions. Here the closed shop was being used by management against a 
national union, instead of being used by the labor organization for the 
purpose of spreading unionization. The hearings before the Senate and 
House committees that considered this bill show that the national rail- 
road labor organizations wanted primarily to prohibit closed-shop 
contracts when made with company or nonaffiliated unions. They did 
not ask that the closed shop be completely banned. They pleaded, on 
the contrary, that it be legalized for organizations that were not 
company unions. 

However, Mr. Joseph Eastman, the Federal Co-ordinator of Trans- 
portation, strongly opposed making such a distinction between the 
independent unions and other national or international labor organiza- 
tions. “If genuine freedom of choice is to be the basis of labor relations 
under the Railway Labor Act, as it should be,” he said, “then the 
yellow dog contract and its corollary, the closed shop, and the so-called 
^percentage contract^ have no place in the picture.’”® Congress followed 
his advice and completely prohibited the closed-shop contract. For 
several reasons the national labor organizations were not sufficiently 

® Act of May 20, 1926, 44 Stat 578, Sec 2, Third. 

® Act of June 21, 1934, 48 Stat 1188, Sec 2, Fifth 
To amend the Radvjay Labor Acty Hearings before the Senate Committee on 
Interstate Commerce, 73 Cong 2 sess, p 157 As passed by the House, it prohibited 
the closed shop only with company unions, but the Senate insisted on a general 
prohibition Congressional Record, Vol 78, Pt. 11, 73 Cong 2 sess, p 12,402 
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interested in the closed shop to press hard for its legalization for them- 
selves.^^ The long stabilization of labor relations in the industry, the 
general acceptance of unionization by the carriers, and overlapping 
claims of jurisdiction between several major unions tended to reduce 
the importance of the closed shop to them. Their fight against the 
company unions seemed more important to them than the legalization 
of the closed or umon shop for themselves 5 consequently they were 
willing to accept a general prohibition of the closed shop, in order to 
prevent the independent unions from using it against them. 

The Bankruptcy Act of 1933 prohibits a trustee in bankruptcy from 
entering into a closed-shop agreement with a union^^ covering employ- 
ment in any enterprise for which he is acting as trustee. 

The Norris-La Guardia Act in its general statement of policy de- 
clares that employees shall have full freedom of association and 
self-organization, and the right to designate representatives of their 
own choosing, free from interference, restraint, or coercion of their 
employers.^® In Lauf v. Skinner the Supreme Court held that this 
language does not make illegal the use of concerted action to compel 
an employer to make a closed-shop agreement. Here a union de- 
manded a closed shop from an employer, although none of his em- 
ployees belonged to it. Since none of his employees were members of 
the union, it would have been a violation of the National Labor 
Relations Act for the employer to have entered into such an agree- 
ment. When the union picketed his place of business to compel him to 
yield, he sought an injunction in the District Court. The Circuit 
Court of Appeals considered the issuance of an injunction was proper 
in this case, because the employer could not grant a closed shop with- 
out violating the declared policy of the act concerning the right of 
self-organization.^^ But the Supreme Court nevertheless refused to 
enjoin the picketing.^® 

President Roosevelt expressed opposition to the use of force by the 
federal government to compel an employer to enter into a closed-shop 
agreement. On November 14, 1941 he asserted: “the Government of 
the United States will not order, nor will Congress pass legislation 

Toner, T/ie Closed Shop, pp. 100-01. 

“Act of Mar. 3, 1933, 47 Stat. 1481, Sec. 77 (p), (q). 

“Act of Mar 23, 1932, 47 Stat. 70, Sec. 2. 

“82 Fed (2d), 68, 72 (1936). 

“303 US 323 (1938) 
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ordering, a so-called closed shop. . . . ^^That would be too much like 
the Hitler methods toward labor.”^^ Here the President did not 
oppose the closed shop, nor even government encouragement of it, 
he opposed only the use of government sanctions to compel an em- 
ployer to enter into a closed-shop agreement. 

Under certain conditions the National Labor Relations Act 
exfUcitly legalizes closed-shof contracts. 

The National Labor Relations Act provides that an employer is 
permitted to make a closed-shop contract only with a labor organiza- 
tion that represents the majority of employees in an appropriate col- 
lective bargaining unit^^ and that is not dominated by or assisted by 
the employer.^® 

If the act did not thus specifically authorize closed shop agreements, 
it would be an unfair labor practice for an employer to refuse to 
employ or to discharge a person because he was not a member of a 
designated union. But it narrows the formerly existing federal law, 
since before the enactment of the act there was no general federal law 
placing any limit on closed-shop agreements. It does not affect state 
laws prohibiting such agreements.^^ Consequently the same case may 
be determined differently under the federal and state law. A contract 
may be legal within the purview of the National Labor Relations Act 
and illegal under the law of the state concerned. 

Since an objective of many unions is to secure closed-shop agree- 
mentSj and since the National Labor Relations Act gives assistance to 
unions in organizing and bargaining, the act actually helps to spread 
the closed shop.^° Although the act appears only to make closed-shop 
agreements permissible, the Board has taken a different view. In some 
cases it has held that an employer failed to bargain collectively where 
he refused to grant a closed shop when the union requested it.^^ 
Where a valid closed-shop agreement exists, the employer can re- 

“ Statement to mine union and steel company leaders. New York Times^ Nov 15, 
1941 Despite the wording of the President’s letter the issue here was the union shop 
and not the closed shop 
^^Sec 8 ( 3 ) 

^^International Association of Machinists v. NLRB 3 311 US 72 (1940). 

National Labor Relations Board, S Rept, 573, 73 Cong, i sess , p. ii. 

O Bowman, Public Control of Labor Relations (1942), pp 1 13-14 
^^International Filter Co, 1 NLRB 489 (1936), UhUch and Co., 26 NLRB 679 
(i939)' 
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fuse to hire a worker, because he is not a member of the proper union, 
or because he ceased to be a member of it.^^ But before an employer 
can legally discharge an employee under a valid closed-shop agree- 
ment, he must give him notice of the provisions of the agreement. 
Only by such notice can the employee distinguish between a dis- 
criminatory discharge that is required by a closed-shop provision and 
discrimination that is contrary to the law.^® 

Since a closed-shop contract can be made only with a union that 
represents a majority of the workers, a difficult problem is presented 
by a newly established or a rapidly expanding plant. If the agreement 
is made when only a few workers arc employed, all additional workers 
must be members at the time they are hired j consequently when full 
employment is attained, most of the workers will probably support 
the union.^^ But if the agreement Is not made until the establishment 
is in full production, It is not as likely that a majority will designate the 
union, because it would have been illegal for the employer to select 
his employees on the basis of their union membership. In newly de- 
veloped war industries the NLRB encountered this problem of deter- 
mining the time when a closed-shop agreement can be made. In 1942 
members of the Board said that, even though only a minority of the 
total number of workers were as yet employed, a closed-shop agree- 
ment could be made with a union that represented a majority of those 
on the pay roll at the time provided the union was not being assisted 
by the employer.^ But in 1943 the Board changed Its mind and said 
such an agreement could not be made until a majority of the total 
number of prospective employees had been hired.^® A bare majority of 
the employees in a factory only half manned would of course be a 
minority of the workers at peak employment. 

In 1943 Congress greatly limited the Board^s authority to declare 
Invalid a closed-shop agreement made before most of the workers were 
employed. The Board had brought a complaint against the Oregon 

^ Ro sedate KntUtng Co , 20 NLRB 326 (1940). 

^Electric Vacuum Cleaner Co,y 8 NLRB 112, (1938). 

“ Such an agreement cannot be made before any employees have been hired, 
Merry Shoe Co, 10 NLRB 457 (1938). 

Defartment of Labor-Federal Security Agency A f fro f nation Bill for i 94 Sy 
Hearings before the House Committee on Appropriations, 77 Cong. 2 sess, Pt. i, 
pp. 496-500, 

“ The samey 1944, 78 Cong, i sess, Pt. i, p. 324, 
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Shipbuilding Company, charging that it had entered into a closed-shop 
agreement with the Metal Trades Department of the A. F, of L. 
when it had only several hundred workers on the pay roll and ulti- 
mately employment increased to 90,000. Consequently the Board 
claimed that Section 8(3) was violated by the discharge of employees 
who did not belong to the unions represented by the Metal Trades 
Department. The complaint also alleged that the employer violated 
Section 8 ( i ) of the National Labor Relations Act by aiding and assist- 
ing the A. F. of L. umons for several months before this agreement 
was made.^^ By the Labor-Federal Security Appropriation Act for 
1944, Congress prohibited the Board from using any of its funds for 
prosecuting a complaint case against an employer because of an agree- 
ment that had been in force for three months and that had been made 
public.^® This prohibited the Board from bringing an action against 
an employer because he had made a closed-shop agreement before he 
had hired most of his employees.^® It even prohibited such a proceed- 
ing where the agreement was with a union that had been assisted or 
dominated by the employer in violation of Section 8(1) and (2) of 
the National Labor Relations Act. As a result, the 1945 appropriation 
act was amended to permit the prosecution of a proceeding if the 
agreement was made with a union dominated by the employer in 
violation of Section 8 (2),^° This does not permit a proceeding where 
it is charged that the contracting union was assisted or aided in viola- 
tion of Section 8(1). 

What haffens to a closed shof when a 
majority of employees switch unions? 

DifEculties arise when a majority of the members of a union with a 
closed-shop agreement change their union affiliation. Owing to the 
rivalry of the A. F. of L. and the CIO and similar inter-umon com- 
petition, employee majorities frequently change their allegiance after 
their unions have made valid closed-shop contracts with their em- 
ployers. Nothing in the National Labor Relations Act precludes a 

^The charg-es and complaints are printed in Labor-Federal Security Agency Affro- 
friation bill for 1944, Hearings before the Senate Committee on Appropriations, 
78 Cong. I sess, pp 392-418 

^Act of July 12, 1943, 57 Stat. 515, Title 4, 

®^The same. 

“The same. 
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change in union membership. The Supreme Court has held that al- 
though an employee designates a umon as a bargaining representative 
for a fixed time, he can switch his umon afiiliation at will.®^ 

When a majority of the workers switch their allegiance, is the em- 
ployer compelled by the closed-shop contract to discharge the em- 
ployees who thus change their affiliation and to hire new employees 
who are members of the contracting union, or must he retain his old 
employees under the assumption that they continue to have the rights 
of the contract despite their new afiiliation? A similar problem arises 
when the contracting union itself changes its affiliation. So far this 
problem of the change in union affiiliation has not been solved un- 
equivocally by the Board or the courts. The NLRB in 1938 appeared 
to believe that the employees maintained the rights under the existing 
contract, although all employees changed their union membership 
from the A. F. of L. to the CIO.^^ But the courts have leaned toward 
the view that the rights belonged to the contracting union and not to 
the workers.^^ Under such a view the workers who changed their 
designation would have to be discharged and be replaced by members 
of the original union. In 1939 the Board reversed its decision of the 
previous year and held that, although a majority of the employees 
withdrew from the contracting union and joined another organization, 
this action did not affect the validity of an existing closed-shop con- 
tract.®^ The employer was not guilty of discrimination in discharging 
the employees who joined the new union. 

The Board did not clarify its attitude when the problem was pre- 
sented to it in 1942 in a little different form. In the Rutland Court 
Owners case®^ a closed-shop agreement was about to expire. Some of 
the employees negotiated to switch their membership to a new union. 
When the original union began negotiations for a renewal of the 
agreement, it told the employer that the employees who were negotiat- 
ing with the new organization were not in good standing and should 
be discharged. The employer complied, members of the old union 
were hired in their stead, and the closed-shop agreement was renewed. 

NLRB V Electric Vacuum Cleaner Co y 315 US 685 (1942). 

M. and. M Woodworking Co,, 6 NLRB 372 (193S). 

^ See, for example, M and M Woodworking Co, v. NLRB,, loi Fed (2d) 938 
(L939) 

Ansley Radio Co, 18 NLRB 128 (1939). 

“44 NLRB 587, 594, 59<5, 597 (1942) 
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The Board held it was discrimination to discharge the employees who 
joined the new union, and said: 

. . . The employees’ right to select representatives to be meaningful 
must necessarily include the right at some appropriate time to change 
representatives. . . . Effectuation of the basic policies of the Act requires, as 
the life of the collective contract draws to a close, that the employees be 
able to advocate a change in their affiliation without fear of discharge by an 
employer for so doing. 

. . . The mere fact that all closed shops are not unlawful, by virtue of 
the proviso, is no reason for holding that closed shops may be made per- 
petual because validly initiated pursuant to the proviso. 

... To insist that employees can never transfer their affiliation from 
one union to another, or to prevent employees toward the close of one 
contract period from changing their representatives for the purpose of 
negotiating and administering a new contract for the succeeding term is 
to impair rather than protect self-organization, to thwart rather than 
encourage collective bargaining by representatives of the employees’ genuine 
choice, and accordingly to produce contracts which will not tend to 
stabilize mutually satisfactory labor relations or safeguard industrial peace. 
The stability intended by the Act is not that mvolved in perennial sup- 
pression of the employees’ will. 

Mr, Leiserson, in his dissenting opinion, observed: 

There is no contention in this proceeding that the closed-shop contract 
of 1939 is mvalid. The discharges were made pursuant to the terms of 
that contract and are therefore within the terms of the proviso to Section 8 
(3) of the Act. To reach a contrary result, the majority has in effect 
assumed authority to suspend enforcement of the provisions of a valid 
collective bargaining agreement although this Board has previously held 
that it was not permitted to do so. If valid closed shop contracts, which 
are expressly permitted by the Act, have undesirable effects, it is for the 
Congress, and not for the Board, to make the modifications I would 
dismiss the complaint. 

The Board appears to be tom between a desire to protect the 
workers’ right of self-organization and a desire to sustain a closed- 
shop agreement that was valid when made. If during a closed-shop 
agreement a majority of the workers in the bargaming unit change 
their union affiliation, do the rights granted by the agreement belong 
to the new organization or do they remain m the old organization? 
The NLRB has not been willing to answer the question directly. 
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Section 8 (3) provides that the agreement must be made with a “labor 
organization,” and under the contract only members of the contracting 
organization can be employed. Since under the act the agreement is 
with the “labor organization,” it would be logical for the Board to hold 
that the employer would have to discharge employees who changed 
their affiliation and employ persons who were members of the con- 
tracting organization. Such a solution would be completely contrary 
to the employees’ right of freedom of organization. But to hold that 
an employer does not have to discharge these employees would mean 
the destruction of a collective agreement that was valid when made. 
These opinions show very clearly that the rise of a dual labor move- 
ment and the intensification of inter-union competition present diffi- 
culties which cannot be overcome easily by the application of judicial 
principles, established while a unified labor movement existed. 

Rarely has ihe government 
imfosed the closed shof. 

The National Defense Mediation Board recommended the closed 
shop in one case.^® Apparently this was done despite strong employer 
opposition, although the employer did indicate that it would accept 
the recommendation. The company stated that it would prefer a 
recommendation from the Board to a voluntary grant of the clause, 
because such a concession on the part of the company might serve as a 
precedent in its plants in other parts of the country. In the other cases 
in which the closed or union shop was demanded, the Board refused 
to grant it. 

The National War Labor Board generally requires the continuation 
of an existing closed- or umon-shop agreement. It argues that existing 
employee-employer relations would be made unstable if it did not 
require the renewal of such agreements.^’' In one instance the Board 
came very close to imposing a closed shop where none existed pre- 
viously. It required the renewal of an existing preferential hiring 
agreement, and in addition it demanded that the agreement contain 
a clause requiring the maintenance of union membership for all union 
members employed.®® 

^ No. 3 7j Bethlehem Steel Company, Shipbuilding Division. 

Harvill Aircraft Die Casting Corf., 6 WLR 334 (1943). 

^S^ell Oil Co, 6 WLR 45 (i 943 )‘ 
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The Conciliation Service and the Department of Labor now con- 
tend that in mediation proceedings they do not encourage the closed 
shop.®^ But soon after the Department of Labor was created, the 
Secretary of Labor asserted that it was the policy of the Department 
to encourage the closed shop in conciliation proceedings/*^ After the 
National Defense Mediation Board refused a union shop in the cap- 
tive coal mine case in 1941, the dispute was submitted to arbitration 
at the request of the President. The head of the Conciliation Service 
was the neutral member of the three-man panel. He sided with the 
labor member and granted the union shop.*^ 

n. THE UNION SHOP 

Under the union-shop agreement all persons employed must be- 
come and thereafter remain union members within a specified time 
after being hired. When a union shop is first imposed, the agreement 
usually provides that employees who are not members of the union 
must join it within a stated period, such as 30 or 60 days. As con- 
trasted with the closed shop, the employer is not restricted concern- 
ing the employees he chooses to hire provided the union will admit 
them. He may hire union or nonunion men, but all must become 
union members within the stated period. Otherwise the employer 
must discharge them. About 2,500,000 persons are employed under 
union-shop agreements j this is almost 20 per cent of the total number 
of employees under collective agreements.^^ 

The government treats the union 
shof the same as the closed shof. 

Generally, the government treats the union shop in the same 
manner as the closed shop. A union-shop agreement would be dis- 
criminatory and in violation of Section 8 (3) of the National Labor 
Relations Act if the labor organization concerned does not represent 
a majority of the employees at the time the agreement is made and 

^ Department of Labor — Federal Security Agency Appropriation Bill for 1943, 
Hearing's before the House Committee on Appropriations, Pt. i, p. 197 

^Industrial Relations^ S. Doc 4.15, Vol. ii, ^4 Cong^. i sess., p. io,S33 5 Investi- 
gation of the National Defense Program^ Hearings before the Senate Select Com- 
mittee to Investigate the National Defense Program, 78 Cong. 1 sess, pp. 73 5 2-5 3> 
7583-86 

Nevj York Times, Dec 8, 1941 

'^Monthly Labor Review, Vol. 60 (1945), p. 819. 
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if it is assisted by the employer/^ The policy of the National War 
Labor Board toward the union shop is comparable to its policy toward 
the closed shop. As a rule it will require the union shop only where 
it had existed previously 

In the captive mines case^® the National Defense Mediation Board 
refused to grant the union^s demand for the union shop. In the 
bituminous coal industry as a whole, the UMWA represented an 
overwhelming proportion of the employees, and it had secured union- 
shop agreements with nearly all the commercial mine operators; but 
few of the captive mines were operated under union-shop agreements. 
Some of the Board members were influenced by the fact that the 
extension of the union shop to the captive mines would mean a union 
monopoly of all existing jobs in the Industry. Furthermore, in the 
opinion of the Board the mine workers did not show the need for the 
union shop as a measure of protection, because they had not re- 
nounced their right to strike as a contribution to national defense. 
The final report on the Board^s activities justified its refusal to recom- 
mend the union shop or the closed shop with the argument that it 
was not necessary in the absence of a demonstrated need, and in the 
absence of any government policy requiring a union or closed shop.**^ 
The demand of the UMWA for the union shop was subsequently 
granted by arbitration arranged by the President. 

m. PREFERENTIAL HIRING 

Under a preferential hiring agreement, union members are given 
preference when the working force is decreased or increased, or when 
any other changes In personnel are made. Such agreements vary in 
the extent to which preference must be given. Frequently the em- 
ployer agrees to give the union members preference as to employ- 
ment, shifts, seniority, vacations, and lay-offs. About 3 per cent of 
all persons covered by agreements are employed under preferential 
hiring contracts. While agreements containing such provisions exist 
In most industries, they are most common in maritime shipping, 
including longshoremen.'*’^ 

^National Electric Corf,, 3 NLRB 475 (19371 
Harvill Aircraft Die Casting Corf,, 6 WLR 334 (1943). 

^NO. 22-B. 

Ref art on the Work of the National Defense Mediation Board, March ig, jp-f j- 
January x2, 1942, Bureau of Labor Statistics Bulletin No. 714 (1942), p 24. 

^Monthly Labor Reviezo, Vol. 60 (1945), p 819. 
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Preferential hiring agree- 
ments are permitted. 

According to a ruling of the general counsel of the National 
Labor Relations Board, the limitations of the closed-shop clause of 
Section 8 (3) are applicable to preferential hiring agreements.'*® Both 
the Board and the courts have upheld the validity of preferential 
contracts/® An employer may enter into a preferential agreement 
with a labor organization not established, maintained, or assisted by 
the employer.®® But as in the case of closed-shop contracts, difficulties 
may arise when the employees transfer their union affiliation to a 
union other than the one that made the agreement. The rights that 
exist in such a situation are not clear m the Board’s decisions/^ 

The National Defense Mediation Board recommended some form 
of preferential hiring in three cases. One such clause that was recom- 
mended provided that: “The employer give first consideration to 
local unemployed members of the union, provided that they were 
qualified and readily available 5 when satisfactory men can’t be ob- 
tained in the above manner, the hiring of others shall not be deemed 
a breach of this agreement.”®® On occasion the National War Labor 
Board has required the inclusion of a preferential hiring clause in an 
agreement.®® 

IV. MAINTENANCE OF MEMBERSHIP 

Under a maintenance-of-membership agreement, all employees who 
are umon members at the time the contract is made or who thereafter 
become members must maintain their membership for the duration 
of the agreement. More than 3,000,000 workers (20 per cent of all 
employees working under union agreements) are now covered by 
maintenance-of-membership clauses. The large majority of the work- 
ers thus covered are in the basic iron and steel, electrical equipment, 
shipbuilding, aircraft, rubber products, farm equipment, and paper 
industries. Although such clauses have been included in agreements 
for some years, they have become much more common during the 


'^Released by the National Defense Mediation Board, Sept 19, 194.1. 

Peninsular and Occidental Steamshif Co v NLRB, 98 Fed (ad) 41 1 (1938) 
’^Vacuum Cleaner Co 8 NLRB 112 (1938) 

Waterman Steamship Corf 7 NLRB 237 (1938), 309 US 206 (1940) 
Columbia Basm Area Loggers and Savmull Operators, Case No 34 
Hotel Employer^ Association of San Franasco, i WLR 91 (1942). 
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last three years, largely as a result of orders of the National War 
Labor Board.'^^ 

The general counsel of the National Labor Relations Board has 
ruled that an employer does not engage in an unfair labor practice 
within the meaning of Section 8 (3) of the National Labor Relations 
Act by including a maintenance-of-membership clause in a contract 
with a labor organization, provided that the union was not aided by 
the employer and that a majority of the employees had selected it 
as their representative.®^ But the Railway La^r Act prohibits main- 
tenance-of-membership contracts by carriers that are subject to it.®® 

The Defense Mediation Board required the maintenance of union 
membershif to avoid deciding between closed and ofen shofs. 

By requiring the maintenance of union membership, the National 
Defense Mediation Board, operating without any legislative state- 
ment of policy, attempted to resolve the conflict between the unions’ 
demand for a closed shop and employers^ desire for an open shop. 
This Board recommended a maintenance-of-membership clause seven 
times.®^ The recommendation in one case®^ contained an “escape 
clause” providing that during a fixed period after the decision any 
employee might withdraw from the union for legitimate reasons not 
related to wages, hours, or conditions of employment. In four cases,®® 
the Board explicitly refused to recommend a maintenance-of-member- 
ship clause, and in a like number of cases the parties themselves 
agreed to such a clause. 

The National War Labor Board imposes the 
clause if a union asks for it. 

The NWLB generally requires the maintenance of union mem- 
bership when the workers desire it. In fact it is now the declared 
policy of the Board to impose maintenance of membership if the 

“^Bureau of Labor Statistics, Tyfes of Union Recognition m Effect m December 
zg42 (1943), p 6, mimeographed. 

“Released by National Defense Mediation Board, Sept 19, 1941* 

“40 Op Att. Gen. No 59 (1942). 

Refort on the Work of the National Defense Mediation Board, pp. 64-67. 

’^Lincoln Mills, No 57 

General Motors, No. 21, Alabama Dry dock. No 85, Ingalls Shif building, No. 
92, and Sloss Sheffield, No 94 
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union requests it even though the employer objects.®^ It is question- 
able whether the Board has this power under the War Labor Disputes 
Act.®^ Section 7 (a) (2) of this law provides that all decisions of the 
National War Labor Board must be in conformity with the National 
Labor Relations Act. Section 8 (3) of the act provides that a closed 
shop (or any lesser form of special advantage to a union) can only 
be granted by an employer if a majority of the employees belong to 
the union and if the organization is not employer-dominated. Thus 
the act by implication requires that both the employer and the union 
must approve of such preferential treatment.®^ From the congres- 
sional debates it appears that the provision in Section 7 (a) (2) was 
put in the War Labor Disputes Act to prevent the Board from re- 
quiring the inclusion of union security clauses.®® This question has 
not been considered by any court. 

The Board set forth its policy on maintenance of membership in 
its decision in the Ltffle Steel case.®"^ Speaking through public mem- 
ber Frank P. Graham, it advanced these arguments in support of 
maintenance of membership: 

By and large, the maintenance of a stable union membership makes for 
the maintenance of responsible union leadership and responsible union 
disciplme, makes for keeping faithfully the terms of the contract, and 
provides a stable basis for union-management cooperation for more ejSicient 
production. . . . 


Not only does the record show that this union is worthy of security and 
responsibility, but the history of unionism in the Steel Belt in general and 
the fears remaining from experiences in Little Steel in particular make 
necessary and wise more definite provisions for the freedom and security 
of the union. 

In another case the National War Labor Board specifically ad- 
vanced two arguments in support of maintenance of membership.®® 

^ HumbU Oil and Kefintng Co., 15 WLR 380 (1944), Ace Foundry Co, Ltd, 
i4^WLR 755 (1943). 

Act of June 23, 1943, 57 Stat. 166. 

^ See statement of Rep Howard Smith, Congressional Record, Vol S9, Pt. 4, 

^ See statement of Rep Howard Smith, Congressional Record, Vol. 89, Pt. 4, 
78 Cong I scss , p. 5786, and Senator Warren Austin, both conferees, the same, 
P-58SI. 

1 WLR 3^5) 340, 342 (1942). 

^Federal Shif building and Dry dock Corf., i WLR 140, 143 (1942), 
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First, ^^experience . . . has shown how strong, responsible union leader- 
ship can keep production rolling, , . . An unstable membership con- 
tributes to an irresponsible leadership. Too often members do not 
maintain their membership because they resent the discipline of a 
responsible leadership.” Second, ^^the government is under a moral 
and equitable compulsion not to take advantage of the national non- 
strike agreement which has disarmed this union of its only weapon-” 

Thus the Board said that the clause is designed to increase pro- 
duction and to compensate unions for their no-stnke pledge. When 
the Board asserts that the clause compensates the unions for their 
no-stnke pledge, it assumes that it is desirable to prevent the loss of 
union membership that might be a consequence of their decline in 
bargaining power resulting from an abandonment of strikes. With 
conditions of employment largely fixed by the government, the direct 
advantages of union membership will not be apparent to the workers, 
and therefore membership in labor organizations might decline. If 
strong unions are generally desirable, it is not advantageous to have 
them weakened as a result of their co-operation in the war effort. Fur- 
ther, if union membership had declined, union leaders might have 
become critical of the war effort in general and of the wartime labor 
policies of the government in particular. Maintenance-of-membership 
provisions tend to reduce any drift of workers away from unions, and 
thus the policy of the Board may help to prevent the development of a 
possible cause of dissatisfaction among labor leaders. If strong unions 
are desirable, and if the support of trade union leaders was important 
for the war, then maintenance of membership has been an effective 
means to that end. If a policy of encouraging maintenance of member- 
ship is to be followed after the war, new arguments must be found for 
it. It is not entirely consistent with the general policy of freedom of 
organization as interpreted by the decisions of the NLRB, which has 
held that workers can change their representatives at any tune. 

Before the clause becomes effective^ emfloyees 
are given an offortumty to leave the union. 

Maintenance-of-membership clauses imposed by the Board usually 
provide that all employees who are union members 15 days after the 
Board’s order must continue their membership for the duration of 
the agreement. Thus employees who desire to withdraw from the 
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union have 15 days in which to do so.^® Before the present form ot 
the clause was developed, several variations were used. In one case 
maintenance of membership was imposed unconditionally on all 
employees who were union members at the time of the decision.®^ 
In another case the Board made it apply to all members “provided 
the majority of the members in good standing vote in its favor.”®* 
Finally the present type of clause was evolved.®* 

Through the misuse of the so-called “escape clause” employers or 
unions possibly might misapply or evade the standard maintenance- 
of-membership clause.'^® In a resolution the Board has declared that 
in all cases in which it grants the maintenance-of-membership pro- 
vision, the Board intends that any employee may withdraw from 
his union without losing his job, at any time prior to the eflEective 
date of the maintenance-of-membership clause irrespective of any 
rules, regulations, laws, or constitutional provisions of the union 
which would make such withdrawal ineffective. Employers must not 
attempt to influence employees to resign from the union.'^^ 


Unions that strike mfroferly are 
not granted this assistance. 

In a number of decisions the Board denied maintenance-of-mem- 
bership to a union that it considered an irresponsible organization.^* 
Where the reliability of the union was questionable,^® the Board 
granted the privilege only on a probationary basis. It has threatened 
to cancel the clause, and has actually done so, where the union has 
subsequently misbehaved.’’* Improper strikes are the only form of 
misbehavior that the Board has recognized, and strikes to compel 


Without explanation no escape clause was provided in Powers-Davis and Eaton 
Logging Co, 16 WLR 4.92 (1944) 

^Federal Shipbuilding and Dry dock Co j i WLR 140 (1942). 

“ The International Harvester Co , i WLR 112 (1942) 

^Bethlehem Steel Co et al , i WLR 325 (1942) , and Humble Oil Co., 15 WLR 
380 (1944) First applied in Marshall Field and Co , i WLR 47 (1942). 

The problem was evident to the Board in S. A Woods Machine Co , % WLR 

159 (1942)* 

Release of National War Labor Board> Nov. 28, 1942 
’^Monsanto Chemical Co, 2 WLR 479 (1942). 

Yellow Truck and Coach Mfg Co., 5 WLR 244 (1942). 

Ohio Steel Foundry Co, 6 WLR 24 ( 1943 ). 

East Alton Mfg. Co , 5 WLR 47 (1942) 
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the Board to decide a controversy are considered to be especially 
reprehensible/® 

V. THE EXCLUSIVE BARGAINING SHOP 
Under an exclusive bargaining clause, a particular union is desig- 
nated as the exclusive representative of all employees, whether mem- 
bers of it or not^ often certain groups such as supervisors, salaried 
employees, and the like are excepted. Approximately 25 per cent of 
all workers employed under collective agreements are covered by 
provisions which grant the union only sole bargaining rights but no 
other form of union security.^^ 

Any union refresenting a majority has the exclusive 
Tight to bargain for all employees. 

The National Labor Relations Act provides that the true repre- 
sentatives of a majority of the workers m a bargaining unit shall 
have the exclusive right to bargain for all the employees.*^® If a union 
represents a majority of the employees, it is an unfair labor practice 
for the employer to bargain with any other organization. This is true 
under the Railway Labor Act."^® The National War Labor Board in 
several decisions has ordered an employer to recognize a particular 
union as the sole bargaining agent for all the employees. The cus- 
tomary form of the clause that the Board has imposed is as follows: 
The employer recognizes and will deal with the Union as the sole 
and exclusive collective bargaining agency for the employees during 
the life of this agreement for the purposes of collective bargaining in 
respect to wages, rates of pay, hours of employment, or other condi- 
tions of employment.®® 

VI. THE CHECK-OFF 

Where labor organizations have won some form of preferential 
treatment, they frequently seek to transfer the task of dues collection 
to the employer. This is commonly known as the check-off. The union 
desires it, because it shifts the task of dues collection to the employer, 

Harriman Mfg. Co,, 17 WLR 8 (1944). 

^Monthly Labor Revle^^ VoL 60 (1945) > P- 
'®Sec. Q(a). 

Steele v Louisville and Nashville R R, Co,, 323 U. S 192 (1944) 

^Marshall Field and Co , i WLR 47 (1942) 
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and consequently the union is assured a steady income for the dura- 
tion of the agreement. 

Under the check-off clause the employer must periodically deduct 
the union dues from the employee's pay and turn them over to the 
union. It may or may not provide that the employee must specifically 
authorize such deductions. In some cases where specific authorization 
is required, the employee’s consent can be withdrawn before the 
expiration of the union contract. About 6 million workers — or more 
than 40 per cent of all employed under collective agreements — are 
covered by some form of a check-off. At present about 2.5 million 
workers are covered by agreements which provide for an automatic 
check-off, while approximately 2 millions work under agreements which 
provide for the check-off only by the individual employee’s authoriza- 
tion.®^ The check-off prevails in the coal mining and basic iron and 
steel industries, and it is fairly common in the aircraft, nonferrous 
metals, hosiery, silk, rayon, and cotton textile industries. 

The check-off is f emitted where 
a closed shof is legal. 

The National Labor Relations Act imposes the same limitations 
on the check-off as it does on the closed shop. The union designated 
for the purposes of collective bargaining by the majority of the em- 
ployees is entitled to receive the check-off,®^ provided of course that 
it represents the free choice of the employees.®^ An employer commits 
an unfair labor practice if he agrees to check off the dues of a union 
which has not demonstrated that it represents such a majonty.®^ A 
check-off agreement with an employer-dominated union in unlawful.®® 
Where the Board finds that an unafiiliated union which had the 
check-off was employer-dominated, it can order the employer to return 
to the workers the money thus deducted from their wages.®® The 
Board has held in several instances that the grant of the check-off by 

'^Monthly Labor Remedy Vol 60 (1945), pp 8z2. 

^ NLRB V Gutman and Co ^ 121 Fed (2d) 756 (1941). 

^National Electric Corf, 3 NLRB 475 (1937) 

^ NLRB V Blossom Products Corf, 121 Fed (2d) 260 (1941) 

"^The Heller Bros Co., 7 NLRB 646 (1938). 
yirgmta Electric and Po^er Co v NLRB, 319 U.S 533 (1943). 
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the employer to an iinafiEliated union is evidence tending to indicate 
employer domination.®^ 

The Railway Labor Act prohibits the chectoff of union dues along 
with the closed shop.®® The railway labor organizations were instru- 
mental in getting this prohibition included in the act.®® The national 
organizations desired to ban the check-off because the independent 
unions had been using It in the past j and the national unions desired 
to weaken the position of the unaffiliated unions.®® Only a few inde- 
pendent employees^ organizations were opposed to this prohibition. 


The NWLB generally imfoses the check-off 
when it requires maintenance of membership. 

If the union requests it, the NWLB generally requires the em- 
ployer to check off union dues when it imposes maintenance of mem- 
bership or continues a closed shop.®^ In support of this policy the 
Board said that the prohibition of strikes and the limitation of wage 
increases made it difficult for unions to maintain their membership, 
without a disproportionate amount of organizing activity. Since col- 
lective bargaining was desirable for the war effort, a decline in union 
membership, which resulted in a decline in bargaining power, might 
have hindered the war effort.®^ The check-off also makes it unnecessary 
for the employer to discharge union members for nonpayment of dues 
under a maintenance of membership provision.®® The Board generally 
refuses to grant the check-off and maintenance of membership to a 
union that engages in improper strikes.®^ 

The NWLB usually requires that an employee voluntarily approve 
of any deduction from his pay.®® In some cases it has permitted indi- 

^ Clinton Cotton MtlUy i NLRB 96 (1935)1 Blossom Products Corf.y zo NLRB 
335 (1940). 

^ Sec 2 (fourth) 

Leiserson, To Amend the National Labor Relations Act^ Hearings before 
the Senate Committee on Education and Labor, 77 Cong, i sess, pp 996-97 

To Amend the Radvjay Labor Acty Hearings before the Senate Committee on 
Interstate Commerce, pp 23, 118. 

'^Little Steel Cos y i WbR 325 (1942) 

^ W estinghouse Air-Brake Co, 13 WLR 221 (1943)- 

'^Little Steel Cos.y i WLR 325 (1942), 

^ Mead Corf , 8 WLR 471 (1943) , Commercial Solvents Co 12 "WLR 323 (1943). 

** The Bower Roller Bearing Co., 1 "WLR 61 (1942). 
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viduals to cancel their authorization of the check-off.®® At least once 
the Board has required that if a union member should cease to be in 
good standing, the company, under certain circumstances, should 
nevertheless continue to deduct and pay to the union a sum equivalent 
to the employee’s union dues.®^ 

The policy of encouraging or tolerating the check-off rests on the 
argument that trade union leaders should be relieved of the task of 
collecting dues, so that they can devote more time to organizational 
and bargaining activities. It is also asserted that the check-off promotes 
union stability, and thereby increases bargaining power. One argu- 
ment against the check-off is that the cost of dues collection is shifted 
to the employer. Further, it is not entirely consistent with the workers’ 
right to change their bargaining representative at will. The employees’ 
right of self-organization would seem to include the members’ right 
to make the labor organization responsible. If the workers have the 
right of self-organization, they would seem to have the right to 
withdraw their support from an organization at any time, and one of 
the most direct means of withdrawing support is to terminate financial 
assistance. Under the check-off this is impossible, and thus it tends 
to reduce union responsibility. 

vn. THE INDIVIDUAL WORKER AND UNION MEMBERSHIP 

Although the federal government permits and in some cases en- 
courages various forms of union preference, it has done nothing to 
ensure that all employees shall have the right to join and remain 
members of a union, even where the union enjoys a preferential posi- 
tion. Practically all unions are voluntary associations created under 
state law, and consequently the federal government has no control 
over admission to or expulsion from such organizations. 

Unions usually can determine 
their own membership. 

Unions are left free as a rule to select their own members.®® They 
can demand any initiation fee they desire, be it $500 or $3,000.®® They 

^Remington Rand Co Inc. i WLR 137 (1942). 

'Walker Turner Co. Inc. 1 WLR loi (1942). 

^ See Ralph A Newman, “The Closed Union and the Rig“ht to Work,’^ 53 Colum- 
bia L Rev 42 (1943). 

^Cameron v International Alliance^ 118 N J Eg, ii, 16 (1935). 
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can refuse membership for any reason or for no reason, A few states 
have made it illegal for a union to refuse membership because of race, 
creed, or color, but such laws are exceptional^^" More than 20 
national labor organizations prohibit the admission of Negroes either 
through their constitutions and by-laws, or by custom."®^ Unions can 
enact almost any by-laws they desire governing the conduct of their 
own members, and they can expel members for violation of such rules. 
Thus the United Mine Workers of America union has prohibited its 
members from criticizing a decision of a union ofEcer."®* Generally 
the courts will not interfere with the dismissal of a member if the 
procedure established by the union’s by-laws and constitution is 
followed."®^ 

In most instances the courts will not grant an injunction or any 
other form of relief to a person who has been refused admittance to 
a union. Thus under the laws of the states, there is practically no 
public control over the privilege of joining a union or over the right 
of the union to dismiss a member."®® If a union refuses to admit a 
person, he cannot secure employment where that organization has 
closed- or union-shop contracts. Expulsion from the union means the 
worker will lose his job under a closed-shop, union-shop, or main- 
tenance-of-membership agreement. 

The government is not generally concerned 
With the conditions of union membershif. 

In designating a bargainmg unit the National Labor Relations 
Board will not take Into consideration the fact that some of the 
employees in the unit established by it cannot become members of 
the labor organization chosen by the majority as their representative, 
nor will it set up a separate bargaining unit for those who might not 
be admitted to membership in that union. The Board included in a 
bargaining unit represented by a labor organization, a watchman who 

New York Statutes Annotated, McKinney, Supp 1942, Civil Rights Law, 41, 43 
Several state labor relations acts provide that a union cannot be designated as 
the representative o£ a majority of the workers in an appropriate bargaining unit if 
it refuses to admit a worker because of his race or color. Kansas Gen Stat, Supp. 
1943, c 44-801, Pennsylvania, 43 Pa Stat Annotated, Sec. 21 1.3 (4). 

^“Herbert R Northrop, Organized Labor and the Negro (1944), Chap i 

^""UMWA Constitution (1938), Art 21, Sec. 3 
Sullwan V. Barrows, 303 Mass 197 (193^) 

Magmre Y. Buckley 301 Mass 355 (1938). 
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was also a local police officer, and who consequently was forbidden by 
the city to join a union.^*^ 

The problem of including workers in a unit represented by a union 
that will not admit them has arisen mainly in connection with Ne- 
groes. Since Section 9 (b) of the National Labor Relations Act pro- 
vides that the bargaining unit is to be set up on a plant, craft, or 
employer basis, and since it makes no mention of race, the Board has 
held that it cannot set up a separate unit^°^ composed of Negro em- 
ployees. In one case the union selected by a majority of the employees 
expressed unwillingness to represent Negroes since they could not 
be admitted to membership. Nevertheless Negroes were included in 
the bargaining unit represented by it.^^® The Board will certify a 
union as the representative of a majority of the employees, though 
that union will not admit to membership the Negroes employed in 
the unit it represents.^®® Of course the choice of bargaining repre- 
sentatives IS made by a majority of the employees and not by the 
Boards that agency merely certifies the choice of the employees in 
the unit it has designated. 

The National Mediation Board will designate as collective bargain- 
ing representative~a union that will not admit Negroes although per- 
sons of that race are employed in the craft or class that it is to repre- 
sent. The Supreme Court has sustained this decision.^^® Here again it 
should be recalled that the National Mediation Board only designates 
the craft or classy the bargaining representatives for the craft or class 
are not chosen by the Board but by a majority of the employees. 
Although a closed-shop agreement cannot be made in the railroad 
industry, the union designated as a collective bargaining representa- 
tive has exclusive bargaining rights, and thus the excluded Negroes 
cannot bargain as a separate group. 

Even when a union demands a closed shop, the federal courts have 

Luckenbach Steamshif Co y 2 NLRB 181 (1936). 

^Crescent Bed Co , 29 NLRB 34^ (1941)5 U S, Bedding^ Co y 52 NLRB 382 
(1943), American Tobacco Co y g NLRB 579 (1938), Union Envelope Co ^ 10 
NLRB 1147 (1939). 

Brashear Freight Lines y Inc ^ 13 NLRB 191, 201 (1939) 

^Interstate Granite Co,, ii NLRB 1046 ( 1939)5 Sloss~S he field Steel and Iron 
Co y 14 NLRB 186 ( 1939 ). 

Brotherhood of Railroad and Steamship Clerks v. United Transportation Service 
Employees, 320 U.S 816 (1944)5 National Federation of Ry, Workers v. National 
Mediation Board, no Fed. (2d) 529 (1940), 310 U.S 628 (1940). 
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revealed a similar lack of desire to consider the ineligibility of some 
of the employees to union membership. The Supreme Court refused 
to enjoin a strike and picketing carried on to secure a closed-shop 
agreement, in an establishment wherein the union would not admit 
to membership all the persons who were then working.^^^ Undoubt- 
edly this decision was dictated by the Norris-LaGuardia Act. 

To prevent racial and religious discnmination in war industries, the 
President set up a Committee on Fair Employment Practice.^^® In 
Chapter V it was pointed out that the Committee had directed unions 
to admit Negroes although their constitutions or by-laws prohibited it. 
Since the Committee has no power to enforce its orders, it has not 
always been able to end discrimination. 

The Supreme Court and the NLRB have said that a majority union 
must represent fairly the interests of nonmembers for whom it has 
the exclusive right to bargain collectively. In a case arising under the 
Railway Labor Act, the Supreme Court said, ^^Congress . . . did not 
intend to confer plenary power upon the union to sacrifice, for the 
benefit of its members, rights of the minority of the craft, without 
imposing on it any duty to protect the mmority.”^^^ In this case the 
firemen, a majority of whom were white, were represented by the 
Brotherhood of Locomotive Firemen and Engineers which would 
not admit Negroes. This union, purporting to act for all employees 
of the craft it represented, demanded and obtained from the railway 
an agreement that had the effect of reducing the proportion of 
Negroes employed and of reducing their seniority. A negro fireman 
who lost his semority as a result sought to enjoin the enforcement of 
the agreement. The Supreme Court observed, “The representative 
is to act on behalf of all employees which by virtue of the statute it 
undertakes to represent.” If it fails to do this, the only recourse of 
the minority is to strike, and this act seeks to avoid such interruptions 
of commerce. “The labor organization chosen to be the representative 
of the craft or class of employees is thus chosen to represent all of its 
members regardless of their union affiliations or want of them,” In 
making a discriminatory agreement, it did not act in the interest of 
all of the employees in the craft it represented. 

Senn v The Tile Layers Trotectlm Umon^ 301 US 468 (1937). 

Executive Order No 8802, June 25, 1941, Federal Register^ Vol. 5 , No. 125. 

^Steele v. Lomsville and Naskvtlle RR, Co,^ 323 U.S. 192 (1944). 
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Recently the Chairman of the NLRB said: 

We have never disbarred a union from running in an election, even 
though it might be a union which does not admit all races, provided that 
It IS willing to represent all the people in the bargaining unit m negotiating 
for wages, hours, and other terms and conditions In other words, we are 
concerned with its being a genuine representative of all its constituency 
and not one which, after it has gotten a certificate, will make some agree- 
ment which results in the employees of the minority race being deprived 
of their jobs/^^ 

If a union does not consider a man suitable for membership, will it 
give his interests the same consideration as it gives to those of a 
union member, especially when a conflict develops between their 
interests? 

Normally the NLRB is not concerned with the problem of the 
expulsion of members from a umon, though a closed shop exists. But 
in at least one case where there was a closed shop, its decision had the 
result of reinstating employees in their jobs, after they had been 
discharged because a union had expelled them from membership. 
Just before a closed-shop agreement was to expire, the employees 
withdrew from the union that had made the contract and joined another 
labor organization. The union expelled these men, and upon its request 
the employer discharged them. The Board ordered their re-employ- 
ment on the ground that the discharge was discriminatory.^^® 

Where closed-shop agreements exist, the right of the worker to 
pursue his livelihood might be greatly limited, because umons have 
an unlimited right to exclude him and practically an unlimited right 
to expel him. The states, under whose laws the unions are created, 
have the power to regulate the conditions of union membership, but 
generally they do not utilize that power. Although the federal govern- 
ment promotes, encourages, and (at times) requires the inclusion of 
closed-shop clauses in contracts, normally it exercises no control over 
admission to unions and union discipline. 

Labor Defartment — Federal Security Agency AffrofriaUon Bill for 1945^ 
Hearings before the Senate Committee on Appropriations, 78 Cong 3 sess , pp 114- 
155 and Wallace Co, v. NLRBj 323 U S. 248 (1944) 

Rutland Court O^imerSj 44 NLRB 387 (1942) , The Wallace Corf ^ 50 NLRB 
138 (1943), and Monsieur Henri Inc , 44 NL^ 1310 (1942). 
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The NWLB does not generally interjere in the 
relations of unions to their members^ 

In two diflEerent ways the National War Labor Board has been 
confronted with the problem of the relationship of a union member 
to his labor orgamzation. In almost aU mamtenance-of-membership 
clauses, a fifteen-day escape period is provided during which union 
members can withdraw from the organization. Some union constitu- 
tions and by-laws do not permit the resignation of members in that 
limited time. The Board issued a general order providing that these 
limitations must be waived or modified to permit such a withdrawal.^^® 
Secondly, under a maintenance-of-membership provision, the Board 
is presented with a problem when an employee who elected to remain 
a union member contends that he was improperly expelled from the 
union after the end of the escape period, and that consequently he 
should not be discharged from his job. In the early maintenance-of- 
membership clauses, often no machinery was provided to determine 
the propriety of the union’s dismissal of a member.^^^ Since the 
summer of 1942 the Board has included in ail such clauses a pro- 
vision that expulsion from a union is to be treated as a grievance 
between the union and the employer. If the grievance machinery 
does not include arbitration as a final stage, the Board on demand 
will designate an arbitrator to determine the matter finally.^^® This 
means that the question of the expulsion of the member can be raised 
only if the employer refuses to discharge him when the union re- 
quests it. If the employer acquiesces in the union’s request, the em- 
ployee has no recourse. Unless the employer objects to discharging 
the employee, the War Labor Board is not concerned with the 
matter.^^® In one instance the Board has provided machinery to review 
such an expulsion at the employee’s request. Where the Board grants 
a mamtenance-of-membership clause to an organization representing 

Release of the National War Labor Board, Nov. 28, 1942 
Ryan Aeronautical Co, 1 WLR 305 (1942), Federal Shtfhmldmg and Dry- 
dock Co , I WLR 140 (1942) , International Harvester Co , i WLR 112 (1942) 

Warner Automotive Farts Division, 2 WLR 176 (1942), Buckeye Cotton Oil 
Co , 2 WLR 145 (1942) 

Public member Wayne Morse, To Investigate Executive Agencies, Hearings 
before the House Committee on Excess of Power by Executive Agencies, 78 Cong. 
I sess, pp 1850-51. 
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writers in the publishing field, an employee expelled from the union 
for something he has written or said has the nght to present all the 
facts to an arbitratord^° 

The standard maintenance-of-membership clause used by the Na- 
tional War Labor Board offers no real protection to a worker who 
is expelled from a union. The handling of such cases through the 
grievance procedure places the presentation of the employee's case 
in the hands of the employer. If the employer does not see fit to 
press the worker^s case, the National War Labor Board offers him no 
protection. An employer trying to get along with a union will not 
be anxious to antagonize it, by pressing the case of a worker who 
thinks he was improperly expelled from the organization. 

vm. CONCLUSIONS 

The policy of the federal government is now to encourage and 
promote the closed shop and other forms of union preference except 
in railroad transportation, where it has prohibited it. This practice is 
consistent with the government's policy of helping labor to increase 
its bargaining power, but it is inconsistent with its policy of guaran- 
teeing to workers freedom of organization. Advocates of the closed 
shop put the need for solidanty in collective bargaimng above the 
workers^ freedom to choose their own form of organization. 

With the split in the labor movement, the closed shop and other 
forms of union preference have become weapons of inter-union 
warfare. Even when the American labor movement was compara- 
tively united, the demand for the closed shop existed. Then it was 
motivated by the desire to further unionization by forcing nonunion 
employees to join the organization and by the wish to prevent evasions 
of collective agreements. The avowed objective of the labor advocates 
of the closed shop thus was the protection of the interests of the 
employees. 

The A.F. of L.-CIO split has changed the situation. Although 
closed-shop agreements still serve the purpose of protecting collective 
agreements and of aiding the growth of unionism, they are often used 
as a weapon in the fight between the A.F. of L. and the CIO. They 
are even being used to suppress competition where the rival unions arc 
affiliated with the same major organization. The recent decisions of 


^Patriot Co,, 14 WLR 355 (1944). 
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the courts and of federal regulatory agencies Indicate that more closed- 
shop disputes arise out of mterunlon competition than from differences 
between employers and employees or between union and nonunion 
workers. Thus the original character of the closed shop has changed; 
to the usual arguments for the closed shop new arguments have been 
added. 

Although the federal government encourages the development of 
labor organizations and permits various forms of union preference 
agreements, it exercises no control over the admission of employees 
to unions or their expulsion from such organizations. The matters 
are subject only to state control. Even in designating a bargaining 
representative, the NLRB and the National Mediation Board take no 
account of the refusal of the designated organization to admit all 
employees to membership. This attitude of these two agencies in- 
volves difficulties not only where there is a closed shop, but also 
where it does not exist. Where there is not a closed shop, some may 
argue that no one has to join the union and therefore no issue of 
public policy Is raised. But since the majority has the exclusive right 
to bargain collectively for all of the workers, and since individual 
bargaining has been supplanted by collective bargaining, it is quite 
possible, even where a closed shop does not exist, that an individual 
who cannot be admitted to the majonty union may not have his 
interests adequately protected. Where a collective agreement exists, 
individual bargaining beyond the act of hiring is generally illegal.^^^ 
In addition, where a majority union exists, grievances of individual 
employees not members of the union can only be adjusted through 
the union. The employer refuses to bargain if he sets up a procedure 
to adjust grievances directly with employees, though the collective 
agreement has no grievance clause. The individual employee can only 
mform the employer of a grievance; any negotiating beyond that must 
be done by the bargaining representative.^®^ 

It hardly meets the Issue for the Supreme G^urt or a member of 
the NLRB to say that the majority union must represent the Interests 
of nonunion members. It is not entirely reasonable to believe that an 
organization that does not consider a person to be a desirable member 
will give full and adequate representation to his interests. Where 

^ See Chap. 3. 

^UJS. Automatic Co. NLRB 1^4 (19+4) 
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the interests of nonmembers and members conflict, it would be sur- 
prising if the union did not favor its members. Further, such an 
orgamzation if it is not employer-dominated, and if it represents a 
majority of the employees could, if the employer acquiesced, secure 
a closed shop that would require the discharge of those employees 
whom the union refused to admit. In a dictum in one case the NLRB 
admitted that this would present a difficulty 

Thus, although the government permits unions and employers to 
establish certain forms of union preference, normally it does nothing 
to ensure that all workers have a chance to join and remain members 
of a union. Certain special nghts are conferred on a union representing 
a majority of the employees, but nothing is done to ensure that it will 
permit all employees to share in these privileges. Duties commen- 
surate with these rights are not imposed. 

^Bethlehem Alameda Skifyard, Inc ^ 53 NLRB 999 (1943) 



CHAPTER VII 

CONDITIONS OF EMPLOYMENT: WAGES 


From 1933 the spring of 1942, the policy of the federal govern- 
ment was clearly that of increasing the wages of labor. Repeatedly 
the President asserted that higher wages were desirable.^ Not until 
April 194^ did any important government official express the opinion 
that wages might become too high. From July 1933 ^0 April 1942, 
according to the Bureau of Labor Statistics, hourly earnings in manu- 
facturing industries increased from 41. i cents to 82.2 cents. On 
April 27, 1942 President Roosevelt said: ^Wages can and should be 
kept at existing scales.”^ But in May 1945 hourly earnings averaged 
104.3 cents. The efforts of the government to raise wages and to 
prevent them from rismg too high will be considered in this chapter. 

Numerous devices — direct and indirect — have been used to carry 
out these wage policies. The direct method of wage fixing has in 
general been applied only to minimum wage rates, but recently all 
wage changes have been made subject to government approval. As for 
indirect methods of government aid in wage adjustment, the encour- 
agement of collective bargaining has been the method mainly utilized. 
In discussing the devices used for wage control, an attempt will be 
made to discover what standards have been used in the proems of 
wage determination. 

I. THE DIRECT DETERMINATION OF WAGES 

Although the federal government had been importuned to pass 
minimum wage laws of various sorts prior to 1933, these measures 
had been of limited and special character designed to protect un- 
orgamzed workers or those in peculiarly weak economic positions, 
notably women and children. Only with the passage of the National 
Industrial Recovery Act, did the government attempt to put a floor 
under the wages of all workers. 

To support the enactment of minimum wage legislation, evidence 
was presented to Congress at various times, indicating that in some 

*For example, The Public Pafers and Addresses of FrankUn D. Roosevelt ^ 1934 
(1938), pp. 128, 416. 

^ Nev) York Times j Apr. 28, 1942. 

17 * 
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areas and industries workers were being paid a very low wage. Mr. 
Sidney Hillman testified that he knew of some cases where a wage 
of five cents an hour was being paid, and in a few cases as low as 
two cents.® On another occasion he asserted that in one state the 
average wage paid to all workers was 25 cents an hour.“* In 1937 the 
Commissioner of Labor Statistics testified that there were two indus- 
tries where the average hourly wage of all employees was under 
30 cents, and seven where it was less than 40 cents.® Mr. Leon 
Henderson declared that in three industries more than half of the 
workers received less than 20 cents on hour.® 

A. The National Recovery Administration 

Under the NIRA, minimum wages were fixed either through 
codes of fair competition or by licenses imposed upon an industry by 
the President.'^ The codes were formulated by the representatives 
of an industry sometimes with the collaboration of labor representa- 
tives, but however drafted they all had to be approved by the 
President. Whether codes or licenses were used, the government 
actually was responsible for the wage provisions applicable to an 
industry. 

Under the NRA there were no 
standards for fixmg wages. 

The NIRA contained nothing to guide an administrator in fixing 
wages. Of course Section i of the act declared that one of its objectives 
was ^^to improve the standards of living’’ 3 and the President on 
signing the bill said: ^^No business which depends for existence on 
paying less than living wages to its workers has any right to continue 
in this country. ... By living wages I mean more than a bare sub- 
sistence level — I mean the wages of decent living.”® He never defined 

® To Create a. National Labor Boards Hearings before the Senate Committee on 
Education and Labor, 73 Cong 2 sess , p 121. 

Fair Labor Standards Act of 1937, Hearmgs before the House Committee on 
Labor, 75 Cong i sess, p 950. 

® The same, p 3 3 S 

®The same, pp. 163-64 

^Act of June 16, 1933, 48 Stat. 196, 199, Secs 3 (a), 3 (d), 7 (b), and 7 (c). 
The codes, of course, had to be approved by the President The NIRA did not 
specify directly that the codes of fair competition should contain minimum wage 
provisions, but under Section 7 (c) the President was given the power to prescribe 
limited codes of fair competition which would include minimum wages 

^Public Pafers and Addresses of Franklm D Roose^velt, 1933 (1938), pp 251-52. 
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the term ^^subsistence living ” or the ^Vages o£ decent living.” At no 
time did the NRA issue an official statement defining its wage policy, 
or even defining a living wage. ^^The concept was never defined either 
in terms of the substantive content of the standard or in terms of how 
much money it would require to maintain it.”® Unofficial statements 
of policy from withm the NRA indicated a desire to raise wages as 
much as possible and wherever possible.^® 

It appears that it was the standard policy of the NRA to regard 
40 cents an hour as the normal minimum wage.^^ Close to 50 per cent 
of the codes called for a minimum wage of 40 cents an hour, and 
almost as large a percentage provided for minimum wages between 
30 cents and 40 cents an hour, but the range in minimum wage rates 
was from about 125^ cents to 70 cents an hour/^ It was a general 
policy of the NRA to maintain existing wage differentials, when a 
minimum wage was fixed and also to maintain weekly earnings, when 
hours of work were reduced. But never did the NRA have anything 
approximating a clearly enunciated wage policy. 

B. Wages in Bituminous Coal Mining 

When the NRA was held unconstitutional by the Supreme Court 
in the spring of 1935, many people in the government felt it was 
necessary to do something to increase wages in bituminous coal min- 
ing. Consequently in the Bituminous Coal Conservation Act of 1935, 
a plan was devised for price control and for the fixing of minimum 
wages in the industry. 

The Bituminous Coal Conservation Act delegated 
wage determination to frivate bodies. 

Minimum prices and minimum wages were to be fixed by codes, 
and taxation was used to get producers to comply with them. The 
legislation divided the country into twenty-three coal-producing dis- 
tricts. If in any one of these districts or in any group of districts, 

®NRA work materials 45, Pt C, Sec. 2, ?oUcy m the Control of Wages under 
NRA (1936), p 42. 

Quoted in the same, p. 3 2 

^ See quotations from the revised Office Manual of the NRA of June 12, 193S3 
quoted in the same, pp. 30-31, and confidential document of labor policy group, 
September 1934, the same. 

^ Leverett S Lyon, Paul T. Homan, George Terborgh, Lewis L. Lorwin, Charles 
Bearing and L C Marshall, The National Recovery Administration: An Analysis 
and an Affraisal (1935), pp* 317-19. 
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the wage applicable to two thirds of the coal mined and to one half 
of the workers employed was fixed by collective bargaining, the wage 
thus agreed upon was to be the minimum paid to all workers by all 
employers who operated under the code/^ Thus the wages fixed by 
collective bargaining for a part of the workers were to be made 
applicable to all employees in the district. In the debates on this bill 
speakers repeatedly said that its major objective was to increase wages. 

Actually the determination of wages was placed in the hands of 
the United Mine Workers of America and the mine owners. The 
act of 1935 delegated to private agencies the task of wage determina- 
tion. No standards were set. Thus whatever wage the UMWA could 
get was to be the minimum wage for the industry. The Supreme Court 
held the act unconstitutional both because it was a regulation of wages, 
and because it delegated to pnvate bodies the power to fix wages.^* 
Subsequently Congress adopted legislation which provided only for 
the fixing of minimum prices for bituminous coal,^® but the primary 
objective of this legislation was to provide for higher prices so as to 
make possible the payment of higher wages. 

C. The Fair Labor Standards Act of 1938 

The Fair Labor Standards Act of 1938 requires the payment of 
minimum wages to practically all workers who are engaged in the 
production of goods which are intended to move in interstate com- 
merce. Employees in agriculture and a few other activities are ex- 
cepted, but generally the production of goods or services Intended 
for interstate commerce has been broadly construed.^® This act re- 
quired the payment of a minimum wage of 25 cents an hour until 
October 1939, and a minimum wage of 30 cents an hour from that 
date until October 1945, and thereafter a minimum wage of 40 cents 
an hour. As originally introduced in Congress, this bill provided for 
a 40-cents minimum wage applicable immediately, but because of a 
number of pressures, a lower minimum wage was provided during 
the transitional period. The Administrator of the Wage and Hour 
Division of the Department of Labor has the task of administering 

Act of Aug. 305 1935, 4.9 Stat 991, 1002, Sec 5 (g) . 

Carter v Carter Coal Co., 298 U S 238 (1936) 

“Act of Apr. 26, 1937, 50 Stat. 72 and act of Apr ii, 1941, 55 Stat 133. 
This expired in April 1943 

^ Ktrschbaum Co v. Walltng, 316 US 517 (1942). 
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the wage provisions of this law. Before October 1945 he was em- 
powered to mcrease minimum wages to not more than 40 cents an 
hour in any industry, and after that date he can reduce the minimum 
wage In any industry to not less than 30 cents an hour.^'^ 

Reasons for a 40-cent 
mininiijm are not clear. 

The purpose of the Fair Labor Standards Act was to increase 
purchasing power by increasing wages. This was a major objective 
of its minimum wage provisions. President Roosevelt, on May 24, 
1937, in requesting Congress to enact this legislation, said: 

Today you and I are pledged to take further steps to reduce the lag 
m the purchasing power of industrial workers and to strengthen and 
stabilize the markets for the farmers^ products. , . . Our nation so richly 
endowed with natural resources and with a capable and industrious popu- 
lation should be able to devise ways and means of insuring to all our 
able-bodied working men and women a fair day’s pay for a fair day’s 
work. . . 

The testimony of Leon Henderson^® and the Report of the House 
Committee on Labor^^ clearly indicate the significance of the purchas- 
ing power theory in the development of this legislation. 

The report of the Senate Committee on Education and Labor 
throws some light on why a 40 cents an hour minimum wage was 
provided. 

The Committee feels that a minimum wage of 40 cents per hour, which 
will yield no more than an annual income of $800 a year to the small 
percentage of workers fortunate enough to find 50 weeks employment 
in a year, does not give a wage sufficient to maintain what we would like 
to regard as the minimum American standard of living. But 40 cents per 
hour is far more than milHons of American workers are receiving today. . . 

Probably one reason for the selection of 40 cents an hour was because 
a large proportion of the codes under the NRA provided for such a 
minimum rate. 

’’Act of June 25, 1938, 52 Stat 1062, Sec 6 (a). 

Public Pafers and Addresses of Prankltn D Roosevelt^ 1937 (1941), p 210. 
Fair Labor Standards Act of 1^37, Hearings before the House Committee on 
Labor, 75 Cong, i sess, p 158 

^ Fair Labor Standards Act, H Kept. 1452, 75 Cong i sess, p 9 
Fair Labor Standards Act, S Kept 884, 75 Cong, 1 sess., p 4* 
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The Administrator makes the final 
determination of minimum wages. 

The Administrator of the Wage and Hour Division of the Depart- 
ment of Labor, according to the act, is to increase wages to 40 cents 
an hour as rapidly as possible.^^ In doing so he is to fix the wage for 
each industry on the basis of a recommendation of an industry com- 
mittee appointed by himself. These committees must be composed 
of equal numbers of representatives of employers and employees, 
and at least one person representing the public interest.^® In practically 
all cases the representatives of employees are chosen from among 
umon officials, regardless of the extent of organization of the 
workers.^^ 

The recommendation of the industry committee must be approved 
by the Administrator. He is directed to do this if the recommendation 
is in accordance with the law, if it is supported by evidence, and if, after 
taking into consideration the same factors that are to be considered 
by the industry committee, he finds that the wages recommended will 
effectuate the purposes of the act.^® Since the Administrator must 
hold hearings before he makes a determination, and since he can set 
aside the recommendation of a committee if he finds that it does not 
effectuate the purposes of the act, it can be fairly said that the final 
determination of minimum wages is in the hands of the Adminis- 
trator. He practically always follows the recommendations of the 
industry committee, and in only one Instance has he refused to accept 
Its conclusions.^® The decisions of the Administrator are practically 
final since the Supreme Court has expressed a disinclination to con- 
sider appeals from them.^*^ 

The Industry Committees are to recommend the highest wage, 
not exceeding 40 cents an hour, which will not lessen employment 
substantially, having due regard to economic and competitive condi- 
tions. No regional wage differentials are permitted, but classification 


“Act of June 25, 1938, 52 Stat 1064, Sec 8 (a). 

“ Sec 8 (b) . 

A dmmtstrative Procedure of Government Agencies^ S. Doc. 10, Pt, i, 77 Cong*. 


I sess , p 12. 

“ Sec. 8 (d) 

^Jewelry Industry, Apr 24, 1941 Here the rejection was on the basis that he 
refused to agree to the definition of the jewelry industry^ and not to the wage rate 
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Off Cotton Mtlls V The Admmntrator^ 312 US 126 (1941) 
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of employers for the purpose of determining different minimum 
wages can be made on the basis of the following considerations: (i) 
competitive conditions as affected by transportation and living and 
production costs 5 (2) wages established for Lke work by collective 
bargaining; and (3) wages paid for work of a like or comparable 
character by employers who voluntarily maintain fair standards.^^ 
The decision of the Administrator is to be based on these same 
standards. The guiding principles contained in the act are exceedingly 
general, so in order to determine what they really mean, it is necessary 
to consider their actual application in the decisions of the Admin- 
istrator. In making his decision the Administrator must determine 
that the minimum wage fixed does not reduce employment, and that 
it will not give a competitive advantage to any group in the industry. 

The decision of the Administrator is based mainly 
on the efect of the wage increase on emfloyment. 

The main consideration of the Administrator in practically all 
cases is whether the proposed minimum wage would tend to reduce 
employment. In most cases he states that the suggested minimum 
wage will increase labor costs by a certain percentage, and that the 
total production costs also will be increased by a given percentage. 
He has found that an Increase in total production costs of 3 per cent,^® 
and an increase of 3.2 per cent in total costs, would not affect employ- 
ment.®° The Administrator never presents data concerning the com- 
parable effects of other possible minimum rates of pay on total wage 
costs, on production costs, or on earnings, nor docs he present informa- 
tion on high-wage and low-wage plants, or on high-cost and low-cost 
plants. 

In making these determinations of the consequences of a wage 
increase, the Administrator relies entirely on information contained 
in the Census of Manufactures and the wage statistics of the Bureau 
of Labor Statistics. The data contained in the Census of Manufactures 
is on an establishment basis. Each factory is a separate establishment 
classified on the basis of its principal product or group of products. 

“Sec. 8(c). 

“ Single pants and related products industry. Sept. 12, 1941. 

“Rubber manufacturing industry, June 27, 194.1, especially as related t« the 
southern states. 
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An establishment producing several products is thus classified as 
though it were producing only its major product.®^ The Admimstrator 
presents no data on specific plants or on high-cost and low-cost plants^ 
or on high-wage and low-wage plants.^^ 

In determining the effect of a wage increase on costs, the Admin- 
istrator does not consider the influence of an increase in the minimum 
rates on wages that are above the mimmum. An increase in the 
minimum rate of pay will tend to raise wages that were at or above 
that minimum, because employees are anxious to maintain existing 
wage differentials. The Administrator summarized the factors that 
tend to determine how much rates above the minimum will be affected 
by such an increase as follows: 

Among those factors are the bargaining position of labor, the current 
practice of the industry with regard to profitable operations, the attitude 
of the management toward the maintenance of occupational differentials 
of wages, and the extent to which wages of employees are concentrated at 
a point just above the minimum adopted.^^ 

On several occasions he claimed that when the minimum wage was 
raised, the consequent increase in total wages above it was only about 
one third of the increase in wages resulting directly from raising 
those rates which had been below the minimum.®^ But when a mim- 
mum wage was first fixed in the textile industry, it was found that 
the resulting wage increase, that is, the increase of the wages that 
were below the minimum, would be about 44 per cent of the total 
pay roll.^® Yet two years later, when the Administrator fixed a higher 
minimum wage, he found that the original determination resulted in 
an actual increase of wage payments of 9.2 per cent of the total pay 
roll.®® Thus the resulting increase in wages above the minimum was 
greater than the increase in the wages below the minimum. 

In estimating the total increase in wage costs resulting from the 
imposition of a minimum wage, the Administrator refuses to consider 
the increase in wages above the minimum, because he asserts that 

^ Sixteenth Census of the United States, Census of Business^ VoL 5, pp i and 2. 

“E B Mittelman, “Wage Determination, The Evidence Before the Wage and 
Hour Division,” Poltitcal Sctence Quarterly ^ Vol. 57 (194.2), pp 565, 590, 597 
Knitted and men’s woven underwear industry, Nov 4, 1941. 

“^Knit underwear industry, Apr. ii, 1940. 

“Decision of Sept. 29, 1939 

“Textile industry, June 13, 1941, 
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it is evident the employer must have the financial capacity to pay 
such an increase^ or he would not have been willing to grant it/^ The 
refusal of the Administrator to consider the effect of an increase in 
minimum wages on wages above the minimum does not seem to be 
well founded for, as a result, he omits a significant item in wage costs 
that might have a bearing on total costs, on profits, and thus on 
employment. 

The Administrator has advanced a number of reasons why em- 
ployers in various industries can afford to pay additional wages 
without a consequent reduction in employment. He has argued that 
additional wages can be paid out of profits.^® But he presents no 
real data on profits, or on the relationship of net earnings to invested 
capital for an industry or for any part of an industry. He also con- 
tends that the wage increase can be passed on to the consumer in the 
form of higher prices. He observed concerning the luggage and 
leather goods industry:^® “Prices to the consumer may be increased. 
. . . There may be fewer bargam sales or changes in the quality of 
goods normally sold at fixed prices, or reduction in the gross margins 
of distributors.” 

In some instances the Administrator concluded that style and not 
price was the determining factor, and therefore the price could be 
increased without any effect on demand 5^° in others he has asserted 
that the producer could reduce the quality or quantity of the goods, 
and consequently a change in the price to the consumer would be 
unnecessary.^^ He found in the case of seamless hosiery that the wage 
increase could very readily be passed on to the consumer through an 
increase in price because no effective substitute exists for the product.*® 
He has on occasion recognized that increased wage costs can be 
avoided by technological changes.*® In no case were such statements 

®‘Pulp and primary paper products, July 18, 1940, buckle and button industry, 
Sept 19, 1942 

^Drug*, medicinal and toilet products industry, June 14, 194^9 tbe clay products 
industry, Aug. 12, 1941 > railroad industry, Aug. 13, 1942 

Dec. 18, 1940, p 19. 

Military goods industry, Dec 15, 1939. 

^ Wood furniture industry, Oct 21, 1941, and the embroidery industry, Dec. 28, 

1940. 

'^Decision of July 10, 1941, p 19 In tbe shoe industry (Oct. 15, 1941) he said 
It could be passed on to the consumer easily because all pnces were nsing because 
of the war. 

Single pants and allied products. Sept 12, 1940, agars, July 8, 1942. 
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substantiated by actual data. He thus assumed tacitly that technologi- 
cal changes would reduce labor costs but would not tend to reduce 
employment. 

The act does not in any way define what constitutes a substantial 
lessening of employment, nor do the decisions of the Administrator, 
He always asserts that the proposed minimum wage will not substan- 
tially affect employment. And there are no comparisons to show the 
relative consequences of different minimum wages. The reasons a 
wage increase will not have an adverse effect on employment are 
divergent. Sometimes the Administrator says that the increase can 
be paid out of profits — that is, the producer can pay for it. Then again 
the consumer can bear the increase through higher prices or a reduc- 
tion in quality. In other instances he has found that the Increase in 
cost might be met through technological changes. 

Relatively little consideration is given to the other standard pre- 
scribed by the act — the effect of the minimum wage on competitive 
conditions m the industry. A few opinions contain a little information 
on comparative labor costs and profits as between the North and the 
South, but no decision gives any comparison of the results of a pro- 
posed minimum wage on different groups of producers. The effect of 
a given minimum wage on competitive conditions is given little 
consideration. Consequently the only criterion used is the effect of 
the minimum wage on employment. It should be remembered that 
the Administrator has never disapproved of the report of an industry 
committee on the ground that the wage recommended was improper, 

A uniform minimum wage is pre- 
scribed for a whole industry. 

Under the Fair Labor Standards Act the Administrator cannot 
make any regional classification within an industry. This means of 
course that he cannot give a differential to one group as against 
another on a purely geographical basis. But he can make classifications 
within an Industry based on* (i) competitive conditions as affected 
by transportation, living, and production costs, (2) wages established 
for like work by collective bargainings and (3) wages paid for work 
of a like or comparable character by employers who voluntarily main- 
tain fair wage standards. Despite this provision of the act the Admin- 
istrator has never used any classification within an industry, and a 
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uniform minimum wage always has been prescribed for a whole 
industry. 

The Administrator has expressly refused to consider the cost of 
living as a basis for classification, although the research staff of the 
Wage and Hour Division once concluded that a 5 per cent differential 
in cost of living existed between the North and the South,'*^ In but 
few cases has the Administrator considered the possibility of a classifi- 
cation on the basis of wage rates determined by collective bargaining. 
In the electric lamp shade industry/® he pointed out that only one 
third of the employees were members of a union, and that they were 
not concentrated on a geographical basis. Therefore he concluded that 
the xmion rate would not tend to bring about increases in rates above 
the minimum in nonunion plants. 

The act contains three criteria on which a classification of or a 
differential in minimum wages can be allowed. First, competitive con- 
ditions as evidenced by production, transportation, and living costs 
might be a logical basis, but the Administrator has never recognized 
such differences. The second criterion is the wages fixed by collective 
agreements. This would seem to have little to do with the determina- 
tion of what is an appropriate minimum wage. 

The third method of classification is on the basis of wages paid for 
work of a like or comparable character by employers who volun- 
tarily maintain fair wage standards. In order to apply this method the 
Administrator first would have to determine what are fair wage 
standards. That is what he is doing within certain limits under the 
act. But the Administrator has not discussed this point in any decision. 
Consequently this basis of classification does not appear to be a 
useful guide. 

Objective standards haroe 
not been developed . 

Reviewing the actions taken by the Administrator under the Fair 
Labor Standards Act and such reasons as were given for his decisions, 
it is not evident that there have been developed any clear standards for 
fixing a minimum wage. As we have seen, the primary test used is 

See Report of the Wag-e and Hour Division on the clay products industry, and 
Decision No 24 of the Administrator relative to this industry. 

*Apr. 30, 1941, 
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the effect of the given minimum wage on employment. It should 
be the highest wage possible under the act that will not lessen employ- 
ment substantially. In making such a determination the Administrator 
is to have due regard for economic and competitive conditions. As was 
pointed out earlier, in arriving at these determinations the administra- 
tor relies on the generalized data presented by the Bureau of Labor 
Statistics and the Census of Manufacturers. It Is doubtful whether 
any public service commission could under the Constitution fix rates 
for a business affected with a public interest on the basis of such 
meager data. 

The standards contained in the law do not constitute a real guide 
to the Administrator In fixing a minimum wage. Consequently, it is 
not surprising that he himself has not developed any real standards. 
The monograph on the Wage and Hour Division prepared by the 
staff of the Attorney GeneraPs Committee on Administrative Law 
stated: 

With the actual functionings of the industiy committees there has 
been somewhat less satisfaction. Observers generally agree that the com- 
mittee’s deliberative process is, in practice, little more than collective 
bargaining. . , . 

Wherever the merits may be in the controversy , . . one cannot escape 
the conclusion that the committees do not function with complete objectivity, 
nor with the detached intensity that might be supposed to mark a judicial 
process. Without doubt, horse trading — or collective bargaining — ^play a 
not inconsiderable part in the ultimate recommendation."*® 

The chief economist of the American Federation of Labor declared: 
^^There has been a tendency to arrive at wage recommendations blind- 
folded by drawing lots rather than by careful weighing of all avail- 
able facts. . . . Labor has felt that only too often wage and hour 
mediation has been substituted for wage and hour administration.”*’^ 
No opinion is here expressed concerning the economic desirability of 
the standards contained in the law. It is only asserted that under this 
act no definite and precise standards have been developed for fixing 
minimum wages. 

“S Doc 10, Pt. I, 77 Cong i sess, pp 18-19. 

Boris Shiskin, ‘Wage and Hour Administration from Labor’s Viewpoint,” Ameri- 
can Labor Legislation Revie^w, VoL 29 (1939), p ^3. 
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D. The National War L#abor Board 

The National War Labor Board has been the only agency that has 
attempted to restrict wage increases 5 practically all other establish- 
ments engaged in wage determination have sought to increase wages. 
This Board alone fixes maximum wages; all other agencies fix mini- 
mum wages. The National Defense Mediation Board, its predecessor, 
was primarily concerned with the settling of industrial disputes without 
resort to strikes/® An increase in wages that was necessary to avert a 
work stoppage was not considered undesirable because of its inflation- 
ary potentiality. The National War Labor Board^® adopted a similar 
attitude at first, but by the summer of 194a it had reached the conclu- 
sion that It was desirable to limit wage increases. Wages were rising 
rapidly. Most of the increases were granted voluntarily by employers 
because of labor scarcity, and because frequently the costs could be 
shifted to the government under cost-plus contracts. Since the Board 
could consider only cases where the employer refused to grant in- 
creases, whatever principles the Board had were of limited applica- 
tion. Congress felt that wage increases had to be limited if price con- 
trol was to be effective.®® Consequently by the act of October 2, 1942 
the President was directed to regulate all wages.®^ This act provided 
that the President should stabilize wages and prices on the basis of 
levels existing on September 15, 1942. As a standard to guide him 
in fixing wages the act provides: 

No action shall be taken under authority of this Act with respect to 
wages or salaries (i) which is inconsistent with the provisions of the 
Fair Labor Standards Act of 1938, as amended, or the National Labor 
Relations Act, or (2) for the purpose of reducing the wages or salaries 
for any particular work below the highest wages or salaries paid therefor 
between January i, 1942, and September 15, 1942: Provided^ That the 
President may, without regard to the limitation contained in clause (2), 
adjust wages or salaries to the extent that he finds necessary in any case 
to correct gross inequities and also aid in the effective prosecution of the 
war.®^ 

Executive Order No. 8716, Mar. 19, 1941, Federal Registety Vol 6, p 1532. 

Executive Order No 9017, Jan. 12, 1942, Federal Register^ Vol. 7, p. 237 and 
the act of June 25, 1943, 57 Stat. 163, Sec. 7. 

“ The President first felt no wage control was necessary (Message to Congress, 
July 30, 1941) and he subsequently felt that any control that was necessary he could 
exercise without congressional help (Message to Congress, Sept. 7, 1942). 

'^Act of Oct. 2, 1942, 56 Stat 765. 

“ Sec. 4. 
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Thus all wage changes were made subject to government control. The 
President delegated his power to regulate wages of less than $5,000 a 
year to the National War Labor Board, and control over salaries in 
excess of $5,000 was given to the Bureau of Internal Revenue. He 
issued several executive orders setting standards for the Board. The 
Board generally had final authority to control wage changes 3 but 
when an employer asserted a price increase would result,®^ the decision 
of the Board was subject to review by the Director of Economic Stabili- 
zation.®^ 

The law, executive orders, and decisions of the Board outlined four 
major principles on which a wage increase would be granted j to com- 
pensate for changes in the cost of living, to correct inequities and in- 
equalities, to correct substandard wages, and to aid in the prosecution 
of the war. 

All workers were entitled to an increase 
of at least 15 fer cent above January 1941. 

In July 1942 the Board said that all workers were entitled to at 
least a 15 per cent increase in wages since January i, 1941, and if the 
employers did not grant it voluntarily the Board would order it. The 
increase in the cost of living was the justification for this. More spe- 
cifically It stated in the Little Steel case: 

For the period from January i, 1941, to May 1942, which followed 
a long period of relative stability, the cost of living increased by about 
15 per cent. If any group of workers averaged less than a 15-per cent 
increase in hourly wage rates during, or immediately preceding or follow- 
ing, this period, their established peacetime standards have been broken. 
If any group of workers averaged a 15-per cent wage increase or more, 
their established peacetime standards have been preserved.®® 

From January i, 1941 to April 1942 the cost of living had in- 
creased 15 per cent. The workers involved in this case had received 
actually general increases of 11.8 per cent from January i, 1941 
to April 1942, when the President said prices and wages should 

“ A failure to increase wages as directed may result in the seizure of the employer’s 
plant. Granting an unauthorized increase can be punished by fine and imprisonment 
(Act of Oct 2, 1942, Sec. ii), or the government can refuse to consider any 
salary increase to be an improper expenditure for income tax purposes Executive 
Order No 9250, Title 3, Sec 4 

Order of Director of Economic Stabilization, May 12, 19435 8 WLR XIV. 

“ Bethlehem Steel Co , i WLR 325, 334 (1942) 
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not be increased further. If wages were to keep pace with the in- 
crease in the cost of living, the workers were still entitled to a further 
increase of 3.2 per cent, or roughly 3,2 cents in this case. But the Board 
actually granted them a wage increase of 5.5 cents. In addition to the 
3.2 per cent which was granted on the basis of the increase in the 
cost of living, an additional 2.3 per cent was granted on the basis 
of so-called ^^time equities.” By ^^time equities” the Board meant that 
if the case had been decided at the time that it was filed, that is, in 
February 1942, the Board would have given to the workers a larger 
increase In pay, and it believed the workers should not be made to 
suffer from the application of new standards. Thus m reality the 
Board permitted an increase in pay of 17.3 per cent, and not 15 
per cent as is generally considered to have been enjoined in the de- 
cision. 

Some elements in the Little Steel Formula need further explana- 
tion. This standard was subsequently imposed on the Board by the 
Executive Order of April 8 , 1943/® consequently it could not abrogate 
or modify the principle directly by its own action. Increases m wages 
should equal only the increase in the cost of living from January 1941 
to April 1942. If the employer had not already granted an increase 
sufficient for that purpose, the Board would permit an increase equal 
to the difference between the increase in the cost of living and the 
actual increase in wages. At the time of the President’s ^^hold the line” 
statement of April 27, 1942, the cost of living was 15 per cent above 
the level of January 1941. But since then the cost of living has con- 
tinued to rise 5 in June 1945 it was 29 per cent above the level 
selected. Nevertheless, the Board said, that under the Little Steel 
Formula it would not permit an increase of more than 15 per cent.®^ 
Thus the 15 per cent wage increase was not directly related to the 
change in the cost of living as that has been much more than 15 per 
cent. 

Generally only wage rates and not earnings were considered in the 
application of the Little Steel Formula. Actual earnings increased 
much faster than hourly rates, because of the increases In the 
length of the work week, and because of the payment of higher rates 
for overtime work. The Executive Order of October 3, 1942 (by 
which the President empowered the Board to fix wages, not the act 

“No 9328, Federal Register, VoL 8, p 4.681. 

” Btg Four Meat Packers, 6 WLR 395 (1943) 
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itself), required that wage rates and not earnings should be con- 
sidered.®® Only in one senes of cases has the Board considered actual 
earnings. In the autumn of 1942 the President by executive order 
limited the payment of overtime in general to not more than one 
and one-half times the normal rate. Some workers had been getting 
double time for work beyond the normal work week, hence this 
order caused a reduction in their total earnings. The Board granted 
them an increase in the hourly rate so that their total weekly earnings 
would not be reduced as a result.®® 

Another problem was the question of what constituted a wage in- 
crease that was to be offset against the rise in the cost of living. Sup- 
posedly such increase must have occurred since January i, 1941. In 
some cases the Board held that a wage increase granted before 
that date, but effective subsequently, was not to be included,®® and in 
others it held that such an increase was to be included.®^ Changes 
in average hourly rates resulting from individual promotions were not 
considered.®^ To constitute an offset against the 15 per cent, there 
must have been an actual increase m the rate applicable to a sizeable 
group of employees, involving at least lO per cent of the employees 
at a time.®® 

The ^^time equity” doctrine advanced in the Little Steel case was 
a means of granting an increase of more than 15 per cent. In that 
instance an additional 2.3 per cent was granted on the ground that, 
had the case been decided immediately when it was brought, a greater 
increase would have been permitted than at the time it was decided. 
In the Carnegie Illinois Steel Company case, which arose after the 
Little Steel Formula was enunciated, the same increase for time 
equities was allowed, although the wage increase was not requested 
until after the Little Steel decision.®^ 

The Board has not always adhered to the Little Steel Formula 
with great exactness. In one case an increase of 29.9 per cent was 

“^No. 9250, Title II, Sec. i, Federal Register , Vol 7, p 7871. 

York Safe and Lock Co ^ 6 WLR 564. (1943), New Britain Machine Co, 6 
WLR 565 (1943)* . 

^General Steel Castings Corf y 6 WLR 33 (1943). 

^ New York and New Jersey Wholesale Liquor DealerSy 9 WLR 713 (1943). 

National Malleable Iron and Steel Co , 5 WLR $66 (1942) ; Loose-Wiles Biscuit 
Co^ 12 WLR 120 (1943). 

'^Federal Bearing Co, 9 WLR 691 (1943), an increase received by 35 per cent 
of the workers was not considered, Continental Rubber WorkerSy 6 WLR 372 (1943). 

^ United States Steel Co , 2 WLR 453 (1942). 
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granted, and in another 20 per cent.^® Where an increase of only 
I cent an hour was in order under the Little Steel Formula, an addi- 
tional 2 cents was granted to compensate employees for working 
night shifts, even though some of the workers never had to do 
such work.^’’ Although the workers in an iron mine had already re- 
ceived a 15 per cent wage increase, they got 5.5 cents additional, be- 
cause they were considered a part of the steel industry.®® Employees 
in a bag factory received a 30 per cent increase for inequities as a 
part of the textile industry, but they were later allowed an additional 
15 per cent because of the increase in the cost of living.®® 

When the Little Steel Formula was adopted only about 3a per 
cent of the employees had not received an increase of at least 15 
per cent."^® Consequently as additional groups were granted such in- 
creases, the importance of the Formula declined.'^^ 

Wages below the average 
generally could he increased. 

The second major basis for justifying a wage increase was that it 
was necessary to correct inequities and inequalities.’^^ The Board de- 
fined Inequalities and gross inequities as being ^^those which represent 
manifest injustices that arise from unusual and unreasonable differ- 
entials in wage rates.”’'® Concerning the need for the removal of in- 
equalities the Board said: 

American Smelting and Refining C<?., 5 WLR 469 (1943). 

^Crescent Brick Co., 8 WLR 413 (1943). 

^ Big Four Rubber Cos,, 8 WLR 537 (1943). 

^ Lake Suferior Iron Ore Cos,, 7 WLR 53 (1943). 

Golden Belt Mfg, Co., 7 WLR 88 (1943). In the Ne<m York Dress Manufacturers 
Association, 8 WLR 137 (1943), the workers were entitled to a 6 per cent increase 
but were granted 7 per cent on the ground that it would be difficult to make the in- 
crease retroactive; see also Hevsett Rubber Co,, 14 WLR i (1944), Pittsburgh Re- 
flector Co , 16 WLR 13 (1944) , LaCrosse Rubber Co , 15 W^R 224 (1944) , Kelly 
Sfnng field Engineering Co , 11 WLR i (1943) 

Extension of the Emergency Price Control Act of 194^3 Hearings before the 
Senate Committee on Banking and Currency, 78 Cong. 2 sess, p 201. 

Wage increases designed to stimulate additional production can be granted. 
Only where both the employer and the employees, speaking through their duly 
authorized bargaining agents, desire the increase, will the Board permit it, Order 
of Oct. 2, 1942, II WLR XXXIX; Grumman Aircraft Engineering Co., ii WLR 
322 (1943), Tennessee Coal Iron and R.R. Co , 20 WLR 535 (1944). 

”The latter term has dropped out of general use. See Executive Order No. 9328, 
Apr 8, 1943 and Order of Director of Economic Stabilization, May 12, 1943* 
‘Wage Stabilization Policy of the National War Labor Board,” Nov. 6, 1 942, 
4 WLR XXX. 
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• . . In our opinion there is no single factor m the whole field of labor 
relations that does more to break down morale, create individual dissatis- 
faction, encourage absenteeism, increase labor turnover, and hamper pro- 
duction than obviously unjust inequalities m the wage rates paid to different 
individuals m the same labor group within the same plant/^ 

Consequently it has required equal pay for equal work for men and 
women^^® and for Negro and white workers/® 

Never did the Board define exactly what constituted an inequity. 
The mere fact that wages were not equal to the highest comparable 
rate did not of itself prove the existence of an inequity The Board 
stated that there were sound reasons for presupposing that rates 
below the average represented inequities.'^® In one case where wages 
were above the average for the industry locally, the Board nevertheless 
found an inequality existed, because the employees had not received 
a wage increase that was general in the industry locally.^® 

It stated that it would give consideration only to major in- 
equities.®® In some cases to determine the existence of an inequity, 
it considered rates in the trade or craft locally 3®^ in others it con- 
sidered the rates paid m a trade or craft on a regional or national 
basis.®^ Inequities have been found to exist by comparing rates paid 
in different industries.®® But in some cases it refused to make such a 
comparison.®^ 

On occasion the inequity has been caused by the Board itself. For 
example, it granted wage increases to the employees of the Chicago 
Surface Lines.®® As a result it subsequently found that this wage in- 
crease resulted in an inequity for the employees of the Chicago Rapid 
Transit, so it had to Increase their wages also.*® The same thing has 
happened in several other cases.®^ 

"^^West Coast Airframe Comf antes, 6 WLR 581, 594 (1943). 

General Motors Corf, 4 WLR 374 (1942), 

South fort Petroleum Co, 8 WLR 714 (1943) 

Acme White Lead, and Color Co , 9 WLR 18 (1943) , Los Angeles Ry. Corf , 
9 WLR 772 (1943). 

Chrysler Corf oration, 3 WLR 447 (1942). 

’^Jamestown Steel and Dahlstrom Door Cos , 6 WTLR 698 (1943). 

^ Norma-H off man Bearings Corf oration, 2 "^^R 433 (1942). 

^Standard Tool Co, 3 WLR 409 (1942) 

^Tennessee Coal, Iron and Railroad Co , ^ WLR 103 (1942). 

** Tyer Rubber Co , 4 WU^R 368 (1942) 

^*West Coast Airframes Co, 6 WLR 581, 589 (1943) 

7 W/LR 623 (1943). 

% WLR 477 (1943) 

Interstate Steamshif Co., 6 WLR 263 (1943) , Babcock and Wilcox Co., 9 WLR 
240 (1943), Portland Traction Co., 13 WLR 138 (1943). 



WAGES 


189 

Early in 1943 some government officials felt that unduly large 
wage increases were being permitted, because the Board generally 
considered that a wage below the average was evidence of an inequity. 
So by Executive Order on April 8, 1943, the President prohibited the 
granting of increases on this basis.®® But on May 12, 1943 the Di- 
rector of Economic Stabilization determined that increases could be 
granted to correct inequities if wages were not raised ^^above the 
minimum of the going rates” bracket.®® “A rate bracket is a range 
from minimum to maximum, of stable, tested rates for a given occu- 
pation in a given labor market.” ^^There should be a bracket for each 
major job classification studied. Each bracket should be for jobs 
which are comparable as to the type of work performed.” ^^There is 
no automatic statistical way of determining the wage rate brackets.”®® 
The brackets were fixed by the regional war labor boards created as 
a field organization by the national body, and such determinations 
were not re viewable by the National Board.®^ 

Since the order of the Director of Economic Stabilization says the 
wage brackets must be set on the basis of a labor market area, it would 
seem that one single system of brackets could not be set for a whole 
industry.®® But in some instances the opinions of the Board indicate 
that this was done.®® Although the Board was directed to increase 
wages only to the minimum of a bracket, except in rare and unusual 
cases, m a number of cases it ordered that an increase above this 
figure should be granted.®'^ In one decision the Board said: “It is not 
and never has been the policy of the Board to restrict such compari- 
sons to the minimum of the ranges.”®^ An increase to bring wages 
up to the wage bracket could be given in addition to any increase that 
was warranted by the Little Steel Formula.®® 

The doctrine of the elimination of inequities (as contrasted with 

** No 93285 Sec 2, Universal Atlas Cement Co ^ 7 WLR 474 (1943). 

*** 8 WLR XV 

“ Order of the Board, June 8, 1943, 8 WLR XXIII, Sec II B, i, 2 

Order of Apr i, 1944, 15 WLR LII 

Northwest Match Co , WLR 133 (1943), Cotton Garment Industry^ 13 WLR 

(1943) 

Illinois Powder Co , lo WLR 79 (1943) , United Cork Co , 9 WLR 559 (1943) , 
Southeastern Area Employers Negotiating Committee^ 12 WLR 666 (1943). 

^ Toledo^ Peoria and Western RR Co, 8 WLR 663 (1943)5 United Cork Co , 
9 WLR 559 (1943) 

Jenkins Bros , 14 WLR 254 (1944) 

^ La Crosse Rubber Co , 15 WLR 224 (1944) 5 Associated Laundries Cos ^ 9 WLR 

147 (1943) 
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the application of the wage bracket) was confined to the correction 
of intra-plant maladjustments and not to the removal of inter-plant 
differentials. For the elimination of intra-plant inequities the wage 
brackets were not used.®^ At times an increase in some rates on the basis 
of the wage brackets has made necessary a subsequent increase in 
other rates to eliminate intra-plant inequities.®* 

Logically there are two different ways of correcting wage inequities 
(wages below the average) 5 the low-paid employees can be raised, 
or the employees getting wages above the average can be lowered. 
But only cases involving wages below the average or the bracket 
got to the Board. It should be remembered that the Board could 
modify a wage only if one or both parties requested it. Also the act of 
October 2, 1942 specifically prohibits any reduction below the highest 
wage received between January i and September 15, 1942.®® Conse- 
quently inequities were corrected only by raising the wages below the 
average or the bracket.^®® 

The correction of inequities by raising wages to the average or the 
bracket had a significant result. The average of this bracket will in- 
crease as the wages below it are raised to that level. Consequently the 
standard used to correct inequities presented an ever-increasing level. 
In one case the Board recognized this, and directed that in computing 
new brackets the Regional Board should not use a specific wage increase 
that brought the rates concerned far above the brackets.^®^ 

All wages that were sub- 
standard could be raised. 

In addition to partial compensation for changes in the cost of 
living, and the elimination of inequities and inequalities, the existence 
of a sub-standard wage was the third justification for a wage increase. 
^^The Board has made clear that by substandard wages it means wages 
which do not permit of the maintenance of a standard of living of 

^ Carbide and Carbon Chemicals Corf ^ i6 WLR 114 (1944) 

^ Sfencer Kellogg and Sons^ Inc.y 14 WLR 553 (1944)5 Portland Traction 
Co 13 WLR 13S (1943). 

^56 Stat. 766, Sec 4. 

In only one case was an inequality corrected by reducing wages, see National 
War Agenctes AffrofriaHon Bill for i944i Heanngs before the House Committee 
on Appropriations, Pt a, 7S Cong 1 sess , p 629 
Boeing Aircraft Co, ii WLR 268 (1943). 
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health and decency It refused to define precisely a substandard 
wage either in terms of money wages or in terms of the physical 
elements of a standard of living considered by it to be neces- 
sary.^°® But it stated thatj where the parties agreed, any wage 
below 50 cents an hour could be raised to that amount without prior 
approval by it/°^ thus indicating that it considered such a wage sub- 
standard under any circumstances* And it stated that in the lumber 
industry in the Great Lakes area and the South any wage could be 
raised to 50 cents an hour without prior approval by the Board.^*^^ In 
the Postal Telegrafh^Cahle Comfany case involving many thousand 
employees, it found an average wage of just under 50 cents an hour 
to be substandard and ordered a general increase of 12.5 cents and 
justified it solely on the basis of substandard wages. This action would 
imply that an average wage of less than 62 cents would be sub- 
standard.^^® In another case it held a wage of 64 cents an hour was 
substandard but a minimum rate of 78 cents is not.^®® The Board 
never determined that a specific budget was necessary for the main- 
tenance of a designated minimum standard of living. It said that 
a wage should maintain a standard of living of health and de- 
cency j but It never attempted to demonstrate that the minimum 
wages it established would yield an income large enough to sustain 
that level of living. 

In many instances the use of the wage bracket made possible a 
higher minimum wage than the principle of the elimination of sub- 
standard wages. But this was not always true in rural areas and the 
South. Where a higher minimum wage was justified on the bracket 
principle, the increase was granted on this basis rather than to elim- 
inate substandard wages. The Board fixed a minimum wage of 85 
cents an hour for a whole plant on this basis.^°^ 

General Cable Co, z WLR 228, 230 (1942) 

4 WLR XXX, see statement of Apr 8, 1943, 7 WLR IX. 

Resolution of the Board of Feb 26, 1945, 2 WHR 234 

^®'*NWLB Release, Aug- i, 1943. 

^“8 WLR 644 (1943)5 55 cents in Rtchmond Engineering Co, 12 WLR 421 
(1944), and YWCA, 12 WLR 441 (1943). 

Tbe Mead Corf oration, i WLR 243 (1942). 

General Cable Co, 2 "V^R 228 (1942) 

Spencer Kellogg and Sons Inc, 14 WLR 553 (1944), and 75 cents in Korth- 
^est Match Co , 13 WLR 133 (1943). See also resolution of the Board of Feb 26, 

1945 
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Wage increases not justified on other frinctfles 
hme been granted to aid the war. 

The Board had a fourth justification for a wage increase — that it was 
lecessary for the prosecution of the war. By this statement it meant 
hat higher wages were necessary in order to secure suificient em- 
doyees. The wage increase was to prevent employees from leaving the 
ndustry and to attract additional workers to it. The deasion in the 
lonferrous metal mining industry in the Northwest was a fine iliustra- 
:ion of this principle.^^® The Board said it would not grant such an 
ncrease unless the War Manpower Commission requested it.’^^^ In 
irder to sustain such a request the production of vital and cntical goods 
lad to be involved, a vital man-power problem had to be present, a 
oncerted program had to be developed to remedy the situation, an 
ibsolete wage structure had to exist, and it was necessary to show that 
i wage increase would meet the situation.^^^ 

But the Board granted increases for this purpose without a re- 
juest from the WMC, or where these conditions were not pres- 
The reasons for granting such increase were not always evident 
)r logical. The St. Louis team and truck drivers were given a $2.00 a 
yeek wage increase on this basis without any explanation.^’-^ The 
entral states truck drivers got such an increase because the railroad 
mployees had just received a wage increase. The decision did not 
liege that there was any real wage competition between truck 
Irivers and railroad employees.^^® An increase of pay for the employees 
)f the Boeing Aircraft Company was justified as necessary for the 
irosecution of the war. Subsequently Chairman Davis explained, the 
government could not afford to have these employees strike for 


Non-ferrous Metal Cos , 4 WLR 147 (1942) 

Wage Policy Statement, Nov 6, 1942. 

Industry Wide Ftr and Pme cases, 16 WLR 352 (1944) , Shif building Industry 
Vage Review, 10 WLR 237 (1943). 

^ Owens Illinois Can Co , 4 WLR 432 (1942) , Ohio Bell Telephone Co , 6 WLR 
,4^^(1942), Michigan and Wisconsin Lumber Cos , 9 WLR 492 (1943) 

^^ Association of Team and Truck Owners, 14 WLR 32 (1944) 

Midwestern Trucking Oferators, 14 WLR 247 (1944) Despite discussion along 
htis line, the decision finally said it was to compensate for overtime without premium 
ates under the Motor Transportation Act of 1935 

Boeing Aircraft Co,^ ii WLR 268 (1943), and Chairman Davis in Extension 
)f Emergency Price Control Act of 1942, Hearings before the Senate Banking and 
[llurrency Committee, 78 Cong. 2 sess , p 219. 
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higher wages, because they were producing much needed B-29 bomb- 
ing planes. 

The Board has not always followed 
literally its announced standards. 

Although the War Labor Board generally followed the four 
principles announced by the President, the Director of Economic 
Stabilization, and itself, it on occasion granted larger increases than 
appear to be justified by them. In some instances the Little Steel 
Formula was disregarded.^^^ Sometimes a wage increase under this 
formula was combined with an increase on the wage bracket 
basis, to eliminate substandard wages, or to compensate for added 
production.^^® In one case all employees were given a 2 cents an hour 
increase for working night shifts although some of them did no 
night work.^^® When the United Steel Workers of Amenca demanded 
an increase beyond the Little Steel Formula, they got a wage differ- 
ential for working second or third shifts.^^° Although the UMWA was 
told that the Little Steel Formula precluded the wage increase it 
desired, most of its request was granted in the form of compensa- 
tion for travel time, payment in lieu of vacations, and a nominal re- 
duction in lunch time.^^^ The Board refused to permit a bus company 
and its employees to increase wages above the minimum of the appli- 
cable wage bracket, but it added that if the parties provided for the 
same increase as a bonus it would be approved.^^^ 

Crescent Brick Co, 8 WLR 413 (1943). 

LaCrosse Rubber Co ^ 15 WLR 224 (1944), with wage bracket, Cincinnati 
Hotels Association, lo WLR 33 (1943), combined with elimination of substandard 
wages (this could not be done after Sept 20, 1945, 6 WHR 901) 5 Loose Wiles Biscuit 
Co , iz WLR 120 (1943), combined with merit raise for increased production 
Big Four Rubber Cos , 8 WLR 537 (1943). 

^ Basic Steel Case, 19 WLR 568 (1944) 

Illinois Coal Oferators Association, ii WLR 687 (1943)5 Bituminous Coal 
Mines, 12 WLR 64 (1943) 

^ In granting a wage increase the Board will take no account of the ability of the 
employer to pay the added wages {New England, Textile Oferators, 2 WLR 102, 
1942). This is true even though the business is one affected with a public interest 
and in which consequently the employer might be required to continue operations 
at a loss {Detroit and Cleveland Navigation Co,, 2 WLR 68, 1942) No matter 
what IS the reason for the increase — change m the cost of living {Acme Mfg Rubber 
Co , 17 WLR 666, 1943), correction of inequities {Fairchild Engine and Airplane 
Corf,, 6 WLR 81, 1943) , or the correction of substandard rates {Cincinnati Hotels 
Association, 10 WLR 33, 1943), the employer’s ability to pay is immaterial 



194 


FEDERAL LABOR POLICY 


The Boari^s actions tended to reduce the 
differential between high- and low-wage employees. 

There are several indications that the Board was especially interested 
in improving the position of the employees receiving low wages. It 
generally granted a wage increase as a fixed number of cents per hour 
to all employees concerned. Thus the high paid employees in a plant 
would get a smaller percentage increase than those paid at lower rates. 
A raise of 5 cents an hour is a lO per cent increase for those getting 
50 cents an hour and only 3.33 per cent for those paid $1.50 an 
hour. The correction of substandard wages and the elimination of 
inequities involved special consideration for low-paid workers. Thus as 
a result of the Board’s decisions, employees receiving less than 40 
cents an hour got an average increase of 23.2 per cent, those receiving 
from 50 to 65 cents got 10.8 per cent, those paid between 80 cents 
and a dollar got an increase of lO.i per cent, while the average in- 
crease for those receiving more than $1.25 was only 5 per cent.^^® 

By way of summary it may be said that definite objective standards 
were not applied by the Board. The NWLB was not solely to 
blame for the failure to develop definite principles of decision. Con- 
gress and the President were both partly to blame, because in delegat- 
ing authority to the Board they did not clearly and definitely deter- 
mine the pnnciples that it was to apply. Nothing here said should 
be construed to mean that the Board failed to stop undesirable 
wage increases. It is not within the scope of this study to determine 
whether the Board has been an effective agency in checking inflation. 

n. THE DETERMINATION OF WAGES TO BE PAID ON 
GOVERNMENT WORK 

By several laws Congress requires that government contractors 
must pay their employees a minimum wage fixed by the government. 
Employees engaged m public works construction are treated in a 
different manner from those employed in other types of work. As 
will be shown in the ensuing discussion different standards are used 
for fixing minimum wages for these two groups of employees. 

Monthly Report of the NWLB for December 1943$ and see also its reports for 
May 1943 and March 1944. 
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A. Public Works Construction 

Several laws regulate the minimum wages to be paid to workers 
employed on government construction when hired either directly 
by the government or by contractors. As a rule the statutes provide 
that the minimum rate of pay on government construction shall be 
the prevailing rate for the same type of work in the locality concerned. 

In efect the union rate is the 
minimum wage on fublic works. 

In 1861 Congress first provided for the fixing of wages of laborers 
in government employ. A law enacted that year required that em- 
ployees In navy yards must receive at least the prevailing rate of 
pay.^^* In 1931 Congress, in the so-called Davis-Bacon Act, provided 
that contractors constructing any public building for the United 
States that costs more than $5,000 must pay to all workers at least 
the rate of pay prevailing In the locality. The contracting ofi&cer of 
the government in the first instance was to determine the prevailing 
rate, but an appea] could be taken from his decision to the Secretary 
of Labor. If the Secretary of Labor found a higher wage to be pre- 
vailing, the corrected rate applied only from the date of the decision 
of the Secretary 5 it did not apply retroactively to the beginning 
of employment under the contract.^^^ 

This law was enacted primarily because of union pressure. Early 
in the depression of 1929, wages had begun to fall. Actual wages in 
the building trades were often lower than the rates provided for in 
union contracts. Wages below the union rate frequently were paid to 
workers employed In the construction of buildings that were then 
being erected by the federal government primarily to alleviate the 
depression.^^® The unions generally believed that the 1931 act re- 
quired the payment of the union rate on such work.’^^’' 

In 1935 the act was extended to all public works costing $2,000 or 
more. The Secretary of Labor was directed to make the original 

Act of Dec 21, 1861, 12 Stat. 329. 

Act of Mar. 3, 1931, 46 Stat. 1494. 

Thomas Holland, PrevatUng Minimum Wage Standard In the Puhltc Con- 
tract Act (1939), manuscript in the Department of Labor Library, p. 206. 

^Relations Between Emfloyees and Contractors on Public WorkSy S. Kept. 332, 
74 Con^:. I sess, p. 3. 
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determination o£ the prevailing rate for each skill involved for each 
specific project.^^® The actual administration of the act of 1931 had 
been placed in the Conciliation Service, but after these amendments 
its administration was transferred to the Office of the Solicitor of the 
Department of Labor. 

In determining what constitutes the prevailing rate of pay for a 
given skill in any locality, the Secretary of Labor has issued a set 
of rules of decision. These provide that the rate which the Secretary 
will predetermine shall be: (a) The rate paid to corresponding classes 
on projects that are similar to the contract workj (b) if no such rate 
is paid to a majority then the rate paid to at least 30 per centj (c) 
if 30 per cent of the workers do not receive any standard rate then 
the average rate shall be used.^^® 

The evidence on which the Secretary’s decision is based is important. 
If the Department has not already made an applicable predetermina- 
tion, a referee is appointed to hold hearings to take evidence con- 
cerning the prevailing rate. The referee is to secure copies of the trade 
agreements applicable to the specific crafts and skills involved. He 
is also to supplement this material by securing, (a) information show- 
ing the date of adoption of the union rate, the locality in which it 
applies, and the methods by which it was fixed j and (b) evidence 
of the proportion of union and nonunion workers m the particular 
craft employed in the locality,^^® This material is to be considered as 
evidence, although no effort is made to determine whether the union 
members actually are paid the rates called for in the agreement.^®^ 

The few published decisions of the Secretary of Labor under this 
act indicate that almost universally the union rate is accepted as the 
prevailing rate/®^ An Assistant Secretary of Labor has testified that 
the union rate is generally taken as the prevailing rate.^^^ A student 


Act of Aug 30, 1935, 49 Stat. loii 

Code of Federal Regulations of the United States, Title 29, Subtitle A, Pt 1,12 

The same, Sec. i 9 

Richard C. Simonson, The Administration of the Davis-Bacon LaWj manuscript 
thesis for M.A., American University (1939), p. 192 

Several decisions were published in 1935, Monthly Labor Review^ Vol 40, pp. 
^ 549-50 See also Holland, The Prevailing Minimum Wage Standard m the Public 
Contract Act, 'p 206. 

Defartment of Labor — Federal Security Agency Affrofnatton Bill for 
Hearmgs before the House Committee on Appropriations, Pt i, 78 Cong i sess , 
pp 37-40. 
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who has studied the manuscript decisions of the Department of Labor 
on the subject concluded: 

Most determinations set the prevailing rates at the same levels as union 
rates. A leading cause is the fact that union officers are more active in 
presenting evidence than are non-union employers. The other primary 
factor is the relation between the definition used and the degree of 
unionization on construction. Under the definition the union rate normally 
prevails if it covers thirty per cent of the men employed on work similar 
to that for which the determination is being made.^^^ 

The wages fixed under the Davis-Bacon Act supposedly are only 
the minimum rates that must be paid. On competitive bid contracts 
the contractor can pay a higher rate if he desires. But on work done 
under a reimbursable contract, the government will not reimburse the 
contractor for wages paid in excess of the rates fixed by the Depart- 
ment of Labor.^®^ Thus on such contracts, rates fixed under this act 
are actually the maximum as well as the minimum wages. 

The requirement that the prevailing wage must be paid to persons 
employed on public works would appear to constitute^ a clear and 
definite standard. The regulations of the Secretary of Labor identify 
the prevailing rate with the rate established in union contracts, irre- 
spective of the proportion of employees who are paid that wage. These 
regulations do not appear to be clearly justified by the law. The TVA 
Act of 1933 requires the payment of prevailing rates of pay on all 
TVA construction, but it goes on to provide: ^^In the determination of 
such prevailing rate or rates, due regard shall be given to those rates 
which have been secured through collective agreement by representa- 
tives of the employers and employees.”^^® Thus this section makes 
the union rate a basic element in the determination of the prevailing 
rate. It is not evident from the standpoint of public policy why the 
union rate, regardless of other factors, should of itself be paid on 
public works. 

B. The Public Contracts Act 

A different minimum wage applies to nonconstruction workers cm- 

Simonson, The Administration of the Davis-Bronxjn p 231 , see also p 80 
Decision of Comptroller General, B-25275, Oct 19, 1942 
Act of May 18, 1933, 48 Stat 60, Sec 3 A comparable situation existed under 
the PWA, J. K Williams, Grants m Aid under the PWA (1939), pp 183-94, and 
the WPA before the summer of 1939, E A. Williams, Federal Aid for Relief (1939), 
p 126. 
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ployed by holders of government contracts. Not until 1936 did Con- 
gress attempt to regxilate the wages paid to such workers. Then it 
adopted a new standard for fixing minimum wages. 


The prevailing minimum wage must be paid 
by employers producing for the government. 

The Public Contracts Act of 1935 required the payment of mini- 
mum wages to persons engaged in other forms of production for the 
government. This act provides that the government, in making 
purchases of materials and supplies costing more than $10,000 must 
buy only from producers who agree to pay to their workers the pre- 
vailing minimum wage as determined by the Secretary of Labor.’-®^ It 
does not apply to purchases made in the open market or to agricul- 
tural commodities. 

The proponents of this legislation rested their case for it largely 
on the general need for increasing purchasing power. They contended 
that it was improper and undesirable for the government to let con- 
tracts to the lowest bidder without fixing minimum wages, because 
as a consequence wages might be driven down. It was also argued 
that the government should set an example in buying from only 
those who pay proper wages. It was believed that the bill would have 
some effect also on wages of workers other than those employed on 
government contracts. Many manufacturers holding government con- 
tracts run their business on a continuous process basis. Such employ- 
ers cannot separate governmental business from nongovernmental 
business and therefore they would have to pay^to all their employees, 
at least during the period of the contract, the wage required by the 
order of the Secretary. If they pay such a wage during the period of 
the contract, the hand of labor will be strengthened to secure such 
wages regularly. If, on the other hand, the employer pays the prevail- 
ing minimum wage only to those working on government contracts, it 
will create dissatisfaction among the workers not so engaged, and they 
will demand a comparable increase in remuneration.^®* 

^ Act of June 30, 19365 49 Stat. 2036, Sec. i (b). 

Government Vurcham and Contracts, Hearings before the Senate Committee on 
Education and Labor, 74 Cong, i sess. , Conditions of Government Contracts, Hearings 
before the House Committee on the Judiciary, 74 Cong, i sess. 
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Congress has not defined the ' 
frevatUng mimmum wage. 

The “prevailing minimum wage” is a unique idea 5 only in this 
law is the expression to be found. The act contains no definition of it, 
and the congressional committee reports do not indicate what is meant 
by the term. The debates in the House of Representatives where the 
language first appeared tend to indicate that certain of the members 
believed they were providing for a prevailing wage comparable to 
that required under the Davis-Bacon Act, and that the word minimum 
was inserted in order to ensure that the wage would be only a mini- 
mum wage, not a maximum wage. The debates are far from clear 
and conclusive on this point.^^® 

The statute provides at least four standards that can be used in 
fixing the prevailing minimum wage. The Secretary may set it on 
the basis of the wage prevailing in the locality for similar work for 
the particular industry 5 for similar industries, or for groups of 
similar industries.^^^ Actually the Secretary of Labor has used wage 
data only from the particular industry or similar industries as the 
basis of setting the prevailing minimum wage. The existence of the 
first standard, that is, similar work, seems to imply that a wage can 
be set for each particular skill or craft, as is the case under the Davis- 
Bacon Act, but as a practical matter this has never been done. Since the 
act provides that the Secretary of Labor shall fix the prevailing mini- 
mum wage for the locality where the goods are to be produced, it 
definitely implies that geographical variations and differentials in 
wages can be established. 

Nor has the Department of 
Labor defined it. 

The term “prevailing minimum wage” has not been defined with 
any clarity, either by the Secretary of Labor or the Public Contracts 
Board, which recommends to the Secretary specific prevailing mini- 
mum wages for given industries. The Director of the Public Contracts 
Division, which was established by the Secretary of Labor to ad- 

See ‘‘The Determination of the Prevailing Minimum Wages Under the Public 
Contracts Act,” 48 Yale L, J 610 (1939). 

49 Stat. 2036. 
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minister the act, has said that the determination of a prevailing mini- 
mum wage was an exceedmgly simple and obvious matter. 

. . . The minimum wage section of the statute . . . makes it obvious 
that the determination is to be made on the existent wages rather than 
on the basis of what may be considered socially desirable. In other words, 
the Secretary of Labor has no* discretion to set a wage to fix a wage, 
because her power is limited to the authority to find the wage which is 
already in existence. In other words, to legalize an existing decent wage 
practice,^^^ 

Thus at one and the same time he said no discretion is left to the 
Secretary, and yet he said “existing decent wage practices” are to be 
legalized. 

The Public Contracts Board in making its recommendations for the 
dimension granite industry (1937) said* 

The Board has confined itself in its consideration of minimum wages 
to an analysis of the lowest wages received by such a substantial proportion 
of the workers that in relation to other wages they have superior force, 
influence and freedom. 

Again in the vitreous china case the Board declared* 

A prevailing minimum wage within the meaning of the Public Con- 
tracts Act is a relative wage It is derived from a comparison of the 
number of workers receiving the various wages in the minimum wage 
brackets of the industry. 

The Secretary of Labor stated in the wage determination for the 
seamless hosiery industry: 

The provisions of the Public Contracts Act did not require the Secretary 
of Labor to determine the lowest wage paid in an industry, or the average 
of the lowest wages paid in the various plants of an industry. The intent 
and purpose of the law are rather to have determined the minimum which 
exists for an outstanding concentration of the workers so that employers 
paying what is generally deemed to be fair will not sufiFer from the 
competition of employers paying unreasonably low wages. 

These quotations do not contain any clear statement of how the 
prevailing minimum wage is to be determined. Where it is identified as 
the wage paid to a predominant concentration in the minimum wage 

Defariment of Labor Affrofrtation Bill for 1939, Hearings before the House 
Committee on Appropriations, 76 Cong 1 sess, p 85 

^Decision No 6, July 28, 1937. 
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group, the problem of defining the minimum wage group still exists. 
Neither the decisions of the Secretary nor the recommendation of 
the Public Contracts Board do thatd^^ 

In selecting the major concentration of the minimum wage group, 
the Secretary apparently considered the median or the weighted 
average wage as the top limit of the minimum wage group. The 
greatest concentration below this point is used as the prevailing 
minimum wage.^^'^ 

But this IS not a very useful guide in determining what wage the 
Secretary actually will choose as the prevailing minimum wage. In the 
decision in the furniture industry case (1939), ^^e Secretary desig- 
nated 30 cents an hour^^® as the rate, although at least 22 per cent 
of the workers got less than that. Sixteen and six-tenths per cent of 
the workers in the small arms industry were getting less than the wage 
selected as the prevailing minimum wage. In the seamless hosiery 
case, the Secretary fixed 35 cents an hour as the prevailing wage, 
although 49.5 per cent were getting less than that. On the other hand, 
in the photographic supply industry, 40 cents was fixed as the mini- 
mum, although the Secretary stated that 1.9 per cent of the workers 
got less than 39.5 cents an hour, and 6.3 per cent got from 37.5 to 
42.5 cents an hour. The Secretary stated that in the die casting in- 
dustry 25 to 30 per cent of the workers were in the “low-wage group” 
but this group was never defined in the decision. Miss Perkins then 
went on to state that the “first substantial concentration of employees 
is at 50 cents an hour where there are 7.8 per cent of the workers.” 
The prevailing minimum wage was set at 50 cents, no additional in- 
formation was presented and no further reasons were advanced for 
the decision. In a number of cases the rate actually selected was con- 
siderably above the wage of the largest concentration of workers in 
the lower part of the wage scale. The seamless hosiery case previously 
mentioned is an example of this. The handkerchief industry (1938) 

In some industries the wages paid to all workers are used in the wage-fixing 
process In others only the wages paid to the unskilled or common labor group are 
considered. No reasons have been advanced for this difference in treatment 
(O R Strackbein, T/ie Prevailing Minimum Wage Standard^ i939> PP- i35-4^) 
The author was a member of the Public Contracts Board. 

See recommendations in the explosives industry (193S), recommendations in 
the airplane industry (1938), and recommendations in the specialty accounting 
supply industry (1938). 

All wages of less than 40 cents an hour have been raised to at least that figure. 
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and the fuse division of the fireworks industry (1938) are other ex- 
amples. The wage received by the first major concentration of work- 
ers appears to be the standard most nearly in accord with the law. 
Bnt how large a concentration of workers constitutes a major con- 
centration? Here again the decisions of the Secretary yield no guid- 
ance. 

On occasion the prevailing minimum wage seems to have been 
based almost entirely on the average wage paid in the industry. The 
average was apparently used in the men^s clothing case (1937)5 men’s 
raincoats (1937)5 work gloves, underwear, and the leather and sheep- 
lined coats cases. The very term “prevailing minimum” would seem 
to indicate that Congress did not intend that the average wage be 
used as the basis. 

In at least eleven instances, the minimum union rate was used 
as the basis of the decision.^^® The opinions in these cases do not 
always show either the proportion of employees who received these 
rates, or the proportion who were employed under union agreements. 

The Secretary’s determinations of prevailing minimum wages do 
not appear to be based on any clearly determined standards.^^^ The 
need for fixing minimum wages for employees engaged in govern- 
ment production is not clear since the enactment of a general mini- 
mum wage law applicable to the same employees. 

ni. FIXING WAGES OF EMPLOYEES OF RECIPIENTS OF 
GOVERNMENT SUBSIDIES 

A third situation in which minimum wages must be paid covers 
employees of recipients of federal government subsidies. Where the 
federal government has guaranteed a mortgage on a building to be 
constructed under the Federal Housing Act, the workers employed 
in its construction must be paid at least the prevailing rate of pay 
for the specific skill in the locality. The determination of what con- 
stitutes the prevailing rate of pay is made by the Secretary of Labor, 
in the same manner as the prevailing wage is fixed.^^® 

Defartment of Labor-Federal Security Agency A f fro f nation Bill for 1^42, 
Heanngs before the House Committee on Appropriations, Pt. i, 77 Cong i sess,, 
p. 187, and Holland, The FrevatUng Minimum Wage Standard tn the Public Contract 
i^cr^pp. 112-13. 

^ Strackbein is not certain that the concept is capable of any precise definition that 
is gsnerally applicable, The Prevailing Minimum Wage Standard^ p. 133. 

“ 49 Stat, 793. 
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The government fixes the minimum wages of seamen on sub- 
sidized ships. Operators of vessels that are subsidized under the 
Merchant Marine Act of 1936 must pay minimum wages to all per- 
sons employed on ships for which a subsidy is received. The Maritime 
Commission is vested with the duty of determining such minimum 
rates of pay.^^® Mr. Kennedy, when Chairman of the Commission, 
stated that the Commission's determination was based upon the wage 
rates established by the existing union agreement in the industry.^®® 
Under the Sugar Act of 1937, as amended and extended, the grow- 
ers of sugar beets and sugar cane who receive benefit payments from 
the United States must pay their workers not less than the minimum 
wage set by the Secretary of Agriculture. The basis of the Secretary’s 
determinations are not readily apparent.’®’ 

IV. INDIRECT CONTROL OF WAGES 
Wages are subject to indirect control by the federal government as 
well as direct control. Chief among these indirect controls is maximum 
hour legislation. 

As will be discussed in the next chapter, the Fair Labor Standards 
Act of 1938 requires the payment of time and a half for all time 
worked in excess of 40 hours a week. On February 9, 1943 President 
Roosevelt ordered all employees in certain areas to work at least 48 
hours a week.’®^ This executive order did not suspend the overtime 
requirements of the Fair Labor Standards Act, and it applies to all 
employers who were not exempted from it, whether or not the de- 
mands of their business warranted the longer work week. Because of 
the requirement that overtime work in excess of 40 hours must be 
paid at the rate of time and a half, an employee who normally was 
working 40 hours a week, but who under this order must be em- 
ployed 48 hours a week, received an increase in average hourly 
earnings of 8J^ per cent. 

The Employment Service attempts to influence wages indirectly. 
As was pointed out earlier (Chapter V) the USES instructed the 
state services that job applicants should not be placed in positions that 

49 Stat. 199a, Sec. 30i-a. 

Amending Merchant Marine Act, 1936, Hearings before the House Committee on 
Merchant Marine and Fisheries, 75 Cong. 2 and 3 sess., pp. 30, 36-38 
"“Act of Sept I, 1937, 50 Stat. 909, Sec. 301-b 
^“Executive Order No. 9301, Federal Register, Vol. 8, p. 1825. 
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pay substandard wages. The offices are permitted to list such open- 
mgs, but they should attempt to persuade the employer to increase 
the wages offered. An applicant can not be called in to fill such a 
position, but if he voluntarily appears in the office he can be informed 
of the opening. Substandard wages are defined as being below the 
average for the work m the community. When previously substandard 
jobs are filled at the standard (average) rate, the average rate in- 
creases, so consequently this practice might have some tendency to 
raise wages. The effect of this policy on wages would be conditioned 
partly by the proportion of the low-wage employers who use the 
service to recruit workers. 

During the past lO years the federal government has attempted 
to increase the level of wages by strengthening the bargaining position 
of labor through encouraging the organization of workers, and by 
requiring employers to engage in collective bargaining with their 
employees. The National Labor Relations Act guarantees to most 
workers the right to form unions j on employers it imposes the duty 
of bargaining collectively with their employees, and machinery has 
been established to enforce these guarantees.^®® One of the major 
reasons for the enactment of this law was the desire to increase wages 
in conformity with the purchasing power theory. The hearings on the 
bill, the committee reports, and the debates of both houses, all give 
ample evidence of this objective.^®^ The statement of policy in Sec- 
tion I of the act declares ^^The inequality of bargaining power be- 
tween employees . . . and employers . . - tends to aggravate recurrent 
business depressions, by depressing wage rates and the purchasing 
power of wage earners.^^ The encouragement of collective bargaining 
does not involve direct government action in wage determination 
and of course it gives the federal government no control over the 
level of wages agreed upon by the employer and the union. It pro- 
vides only for government assistance to labor in order to strengthen 
its position in the bargaining process. This aid is extended to all em- 
ployees, irrespective of whether they actually need to have their 
bargaining power increased. 

V, CONCLUSIONS 

In practically all of the attempts to regulate wages directly, the 

Act of July 5, 1935, 49 Stat 449, Secs. 7 and 8. 

See Chap. 2. 
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government has failed to develop and apply objective standards. 
Without standards it is difficult to treat comparable cases in a comp- 
arable manner, and it is difficult to be fair to conflicting interests 5 
or if such fairness does exist, it is not easy to convince all parties 
of its reality. Many friends of labor may contend that the absence 
of standards is immaterial, since the machinery for wage determina- 
tion is in the hands of administrators sympathetic to labor. But it 
should not be forgotten that if the machinery should fall into the 
hands of persons unsympathetic to labor, the absence of standards 
would facilitate the use of wage controls to the workers^ disad- 
vantage. Only under the Davis-Bacon Act have definite standards 
been developed — the wage rates fixed by union agreement 5 but the 
use of this standard is not specifically justified by the language of the 
statute. 

In addition to the Fair Labor Standards Act which establishes gen- 
erally applicable minimum wages, a number of separate laws pre- 
scribe minimum wages for employees of government contractors or 
for employees of recipients of government subsidies. In all but one 
instance (sugar) the employees covered by the specific laws are also 
subject to the Fair Labor Standards Act. These special laws were 
enacted before the Wage and Hour Act. If it is argued that the mini- 
mum wages established under the Fair Labor Standards Act are too 
low for employees of contractors or recipients of subsidies, then they 
are also too low for all employees, since the reasons for special treat- 
ment for these groups of employees are not evident. It is doubtful 
that it is necessary to have these special minimum wage regulations 
applicable to employees who are covered also by the general law. 



CHAPTER VIII 


CONDITIONS OF EMPLOYMENT: 

HOURS, CHILD LABOR, AND SAFETY 

In addition to union membership and wages, the federal govern- 
ment has influenced a number of other conditions of employment. 
Among these are the maximum hours of work, the minimum age of 
workers, and the existence of safe working conditions. Each of these 
will be considered in this chapter. An attempt will be made to state 
the main outlines of the policy that has developed and to indicate 
its major objectives. 

L HOURS OF WORK 

The policies of the federal government concerning the regxilation 
of the hours of work can be considered under three main heads: the 
general limitation of hours of work 5 their regulation in specific types 
of employment 5 and the determination of maximum hours of work 
for persons engaged in producing material for the government. 

A. General Regulation 

The $o-hour week movement. The movement for the adoption of 
a 30-hour work week is of basic significance in a consideration of the 
general policy of the federal government in regulating the hours of 
work. Although the supporters of this movement did not attain their 
objective, the underlying theory shaped subsequent policy that has 
been put Into effect, for example, the NRA and the Fair Labor 
Standards Act. 

The 30-hour week idea as first presented to Congress by Senator 
Black in 1932^ was a product of the depression. His proposal would 
have prohibited absolutely the employment of anyone for more than 6 
hours in any one day, or more than 30 hours in any one week. It 
contained no provision permitting additional work, even upon the 
payment of a higher rate of pay for the additional hours worked. It 
would have applied to all persons employed in producing goods for 
Interstate commerce. The hearings on the bill, committee reports, 

* S. 5267, 72 Con^. 2 sess. 
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and the debates in Congress all indicate that at least in 1933 the 
proposal was primarily advanced to alleviate unemployment by shar- 
ing the available work among more workers.^ This bill passed the 
Senate and, although favorably reported by the House Committee 
on Labor, the House of Representatives never considered it, mainly 
because the National Industrial Recovery Act was passed. The pro- 
ponents of the bill believed that their objective would be attained 
through the NIRA. 

The ^Q-howr week was frofosed to 
increase 'purchasing power. 

In 1934 another version of the 30-hour bill was introduced by 
Representative Connery, but this time it contained a provision for 
compulsory wage increases. It provided that, when the hours of work 
were reduced to 30 a week, there would be no reduction in weekly 
earnings. The proponents of the bill believed that as a consequence 
the purchasing power of the country would be increased and recovery 
would follow. There would be an increase in potential demand, be- 
cause of the added employment required, and the increase in pay 
rolls resulting from greater employment and higher wages would 
positively effectuate recovery, rather than merely alleviate unem- 
ployment by sharing the work previously available. 

Secretary Perkins, m the hearings on Representative Connery^s 
proposal, supported the general idea of the 30-hour week and the 
theories of its sponsors.® In its report on the bill the House Com- 
mittee on Labor favored it, both because it would reduce relief ex- 
penditures as a result of a greater sharing of the work, and also because 
it would increase employment opportunities through the resulting 
increase in purchasing power/ The bill was not passed by either 
House. 

In reporting favorably another version of this bill the Senate 
Judiciary Committee stated in 1935: 

The 30-hour week, without decreasing wages, would supply jobs and 

’ For example, see To Prevent Interstate Commerce in Industrial A ctivities in 
Which persons are Emfloyed More Than Five Days a Week, H Rept. 124, 73 Cong. 

1 sess , p. 4. 

* Thirty-Hour Week Billy Hearings before the House Committee on Labor, 73 Cong 

2 sess, p 1 17 

* Thirty-Hour Week for Industry^ H Rept 889, 73 Cong. 2 sess., pp 2 and 3. 
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purchasing power j would increase production; reduce costs of production; 
and raise the hving standards of the average Amencan family. 

. . . Reduction m average weekly hours would be 25 per cent. At the 
outset, 5,000,000 men and women would be employed, and there would 
be no decrease in per-capita earnings, but a great expansion in mass 
purchasing power. This direct employment of millions would indirectly 
bring about the employment of other millions who would be required to 
produce all the things necessary to satisfy the wants of those who are now 
idle and who are now without purchasing capacity.® 

With the decision of the Supreme Court holding the NRA unconsti- 
tutional/ the agitation for the adoption of the 30-hour week declined. 
The movement for the enactment of a federal law directly limiting 
hours was not revived until the spring of 1937 when it ultimately re- 
sulted in the enactment of the Fair Labor Standards Act. But before 
this act is considered, it is desirable to examine the contribution of 
the National Industrial Recovery Act and its administration to the 
formulation of federal policy on the regulations of hours of work. 

The National Industrial Recovery Act, This act provided for the 
general regulation of industry by the federal government, primarily 
through codes of fair competition arrived at voluntarily by industry 
and approved by the government.^ According to the act these codes 
could regulate the conditions of labor, including the determination of 
maximum hours of work.® 

To reduce unemployment and to increase purchasing power 
the NRA generally adopted the 40-hour week. 

Various reasons were presented to justify federal control of the 
hours of employment. Some proponents contended that depressed 
labor standards, including both low wages and long hours, had been 
a significant factor in producing the depression. Competition among 
employers had taken the form of increasing the hours of work of 
the employees. If the federal government fixed the maximum hours 
of work, this form of competition would be ended. Some supporters 
believed that the depression was a product of overproduction and 
consequently a reduction of the hours of work would decrease the 

“ Thirty-Hour Work Week^ S Kept. 367, 74 Cong i sess , p 6 

^ Schechter Poultry Corf oration v United States, 295 U S 495 (1935) 

’Act of June 16, 1933, 48 Stat. 195, Secs. 3 (a), 4 (a), and 7 (b). 

See espeaally Sec. 7 (b) 
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amount of goods produced.^ Others believed that by shortening the 
hours of work more persons would be able to get jobs, and thus the 
relief load would be reducedd^* The view was also advanced that 
by shortening the hours of work without reducing the pay, there 
would ensue an increase in the purchasing power of workers, and that 
this additional purchasing power would positively generate recoveryd’- 
These were the objectives of the proponents of the provisions of the 
NIRA that permitted the regulation of the hours of work. It should 
be remembered that the law contained no standards to aid in determin- 
ing the code provisions on hours. 

The policy of the NRA on this problem was evident mainly in the 
codes approved, about 85 per cent of which provided for a 40-hour 
work week, about 7.5 per cent for a shorter work week, and an equal 
proportion for one longer than 40 hours. Approximately 50 per 
cent of the workers were employed in industries covered by codes 
providing for a 40-hour work week, 10 per cent were engaged in 
occupations where less than a 40-hour week was provided by the 
code, and 40 per cent were covered by codes with a work week longer 
than 40 hoursd^ About 46 per cent of the workers were covered by 
codes that permitted overtime at a higher rate of pay.^® The purpose 
of this was to discourage employment for longer hours. 

How did this policy develop? President Roosevelt seemed to con- 
sider that the National Industrial Recovery Act was primarily to 
bring about re-employment. But he coupled re-employment with the 
thought that it would be a positive force for recovery, because it 
would generate additional purchasing power. On the day that he 
signed the act he declared that it proposed to “our industry a great 
spontaneous cooperation to put millions of men back in their regular 
jobs this summer. The idea is simply for employers to hire more 
men to do the existing work by reducing the work hours of each man’s 
work week and at the same time paying a living wage for the 
shorter week.”^^ 

® Donald Richberg-, 'National Industrial Recovery Bill^ Hearings before tbe House 
Committee on Ways and Means, 73 Cong i sess , pp 66-67 

Senator Robert Wagner, the same, pp. 91-92. 

William Green, the same, pp 119, 122. 

“ Leverett S Lyon, Paul T. Homan, George Terborgh, Lewis L Lorwin, Charles 
Dearing, and L C Marshall, The National Recovery Administration An Analysis 
and Affraisal (1935), p 368 

^®The same, p 372. 

The Public Pafer and Addresses of Franklin D, Roosevelt^ 1933 (1938), p. 252 
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The guiding principles of the NRA concerning maximum hours 
were stated on the day that the organi2^tion was set up. At that time 
the newly established agency declared that the act was ^^to effect an 
immediate reduction of unemployment and increase of mass purchas- 
ing power,” Relative to the length of the work week it asserted the 
guiding principle m preparation of basic codes, to be: ^^Consideration 
of the varying conditions and requirements of the several industries 
and the state of employment therein.” It also specified that ^^the 
average work week should be designed ... to provide for such a 
spread of employment as will provide work so far as practical for 
employees normally attached to the particular industry For the 
greater part of the life of the NRA, this declaration remained the 
only formal statement of policy concerning the maximum hour provi- 
sions of codes. Later certain officials of the NRA unofficially stated that: 

The limitation placed upon hours must necessarily be a compromise 
between the requirement of reemployment and the ability of the industry 
to adjust itself to the change in operating conditions. Experience under 
present codes shows that for the majority of industry forty (40) hours 
per week is the lowest maximum presently practicable. Accordingly, in 
the absence of convincing showing to the contrary, no employee will be 
permitted to work more than forty (40) hours per week.^® 

The labor groups within the NRA were very anxious to establish a 
30-hour week. Industry generally desired the continuation of the 48- 
hour work week prevalent before the depression. The United States 
Chamber of Commerce was interested in a 40-hour week. The adop- 
tion of the 40-hour week in a very large proportion of the NRA codes 
was a result of a compromise of these different objectives. It was de- 
signed to reduce unemployment, both by spreading the available work 
and by increasing demand by increasing purchasing power. 

Fair Labor Standards Act, When the NRA was held unconstitu- 
tional, the movement for federal control over the hours of work de- 
clined until after the Supreme Court decided, in the spring of 1937, 
that the federal government had jurisdiction over many labor prob- 
lems, and that legislation regulating certain basic conditions of em- 

^ Quoted in Solomon Barkin, NRA Policies^ Standards and Code Provtstons on Baste 
Weekly Hours of Work (193d), p. 18 , NRA works materials 45, Pt B. 

^ Contamed in the Compendium of Abstracts of Policy and Other Statements Issued 
by the Policy Group Quoted by Barkin, the same, pp 139-40 

Virgiman Ratl<imy Co v. System Federation No 40, 300 U.S 515 (1937), 
Jones imd Laughlm Steel Corf, v. NLRB, 301 US. i (1937). 
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ployment would not constitute a deprivation of property without due 
process of law/® Following these decisions. President Roosevelt, on 
May 24, 1937, recommended the enactment of a federal wages and 
hours act. 

Increasing employment was the 
main ohjecUve of the act. 

The objective was to increase employment both through spreading 
existing work and through the increase of jobs as a result of greater 
purchasing power due to increased earnings.^^ President Roosevelt also 
said that it was desirable to protect our human resources by limiting 
the hours of work. Most of the major Administration witnesses sup- 
ported the bill on the premise that it would create jobs directly and 
indirectly.^® One reason the Secretary of Labor supported the bill 
was because an increase in the leisure of the American people was 
desirable. In justification of the 40-hour work week the Secretary said: 

On the matter of hours, I suppose that we have a larger body of 
knowledge and there is not such an intricate adaptation, and I should 
say that it should be somewhere between 40 and 30. We have had enough 
experience on a 40-hour basis in this country to know that it is entirely 
possible for our industries to produce with great efficiency on a 40-hour 
basis, and enough of the basic industries have gone to a 40-hour basis to 
make us quite sure that we are not operating in the realm of the economi- 
cally unknown when we are on that basis. 

To demonstrate the need for regulating hours of employment, the 
Commissioner of Labor Statistics introduced evidence showing that 
in 15 industries more than 44 hours actually were worked each week 
in February 1937, and in one industry more than 50 hours.^^ Mr, 
Sidney Hillman also testified that a work week of more than 60 hours 
was not uncommon in the textile industry.^® 

As originally introduced in Congress, the bill contained no definite 
limitation on hours. As reported by the House Committee on Labor, 

West Coast Hotel Co v. Parrish, 300 US 379 (1937). 

Messag-e to Congress, May 24, 1937, in The Public Pafers and Addresses of 
PrankUn D Roosevelt^ 1937 (i94i)> P* ^09* 

“See Leon Henderson in Fair Labor Standards Act of 1937, Hearings before the 
Senate Committee on Education and Labor, 75 Cong i sess., Pt. i, pp. 155-56. 

The same, p 199. 

^ Fair Labor Standards Act of 1937, Hearings of the House Committee on Labor, 
75 Cong. I sess, p 342. 

“The same, p 950. 
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the bill provided that a board should have the power to fix the maxi- 
mum work week at not less than 40 hours. The hours provision was 
justified by the House Committee on Labor: 

The Board’s jurisdiction, however, does not include the power to 
declare a maximum workweek of less than 40 hours; but it is the objective 
of the act to attain a maximum workweek of not more than 40 hours as 
rapidly as practicable without curtailing earning power or reducing pro- 
duction, and the attainment of a shorter workweek by collective bargaining 
or otherwise is to be encouraged. , . 

And the Senate Committee on Education and Labor stated: 

Similarly, the Committee, in limiting the jurisdiction of the Board to 
establish a maximum workweek less than 40 hours, recognizes that some 
industries have adopted and others may be economically able to adopt a 
shorter workweek. But millions of American workers are now working 
hours far in excess of 40 hours. Although the committee is desirous that 
the maximum working hours of the American worker be reduced to not 
more than 40 hours, the committee realizes that it may not be economically 
feasible to prescribe at once a 40-hour maximum week for all workers with- 
out reducing, instead of raising, their aggregate earning and purchasing 
power. 

The bill as finally enacted provided for a flat 44-hour week during 
its first year of operation, a 42-hour week during the second year, and 
a 40-hour week thereafter.^® The adoption of these provisions seems 
to have been the result of a compromise between those who wanted 
no limitation on hours and those who desired a work week of less 
than 40 hours. 

The act establishes a 40-hour 
week for most industry. 

The act now prohibits the employment of persons for more than 
40 hours a week, unless time and a half is paid for all additional 
time.^^ It also prohibits the shipment in interstate commerce of goods 
produced in violation of any of its provisions. Three types of sanctions 
are provided to secure compliance with the law. A fine up to $10,000, 

Fair Labor Stamiards Act, H. Kept. 1452, 75 Cong, i sess , p 14. 

^ Fair Labor Standards Actj S Kept 884, 75 Cong i sess, p 4. 

^Act of June 28, 1938, 52 Stat 1063, Sec 7 (a) 

The same, Sec 15 (a) The time worke 4 is construed in favor of the employee. 
Travel tune when on the employer's property, under his control, and for his benefit 
IS time worked; Tennessee Coal Tram and Railroad Co v Muscodda Local, No 123, 
321 US 590 (1944); Armour and Co v Wantock, 323 US 126 (1944) 
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imprisonment for not more than six months, or both may be imposed 
upon conviction. The government can also enjoin a violation of the 
law by an employer, and a person who was not paid overtime as re- 
quired by the law can sue for double damages for the deficiency in 
remuneration.^® 

The law covers all employees engaged in the production of goods 
to move in interstate commerce, or all persons engaged in such com- 
merce. Commerce and the production of goods to move in commerce 
are defined in very broad terms, and the Supreme Court has con- 
strued the language generously. Thus it has held that building service 
employees (engineers, firemen, electricians, elevator operators, and 
so forth) in an office building where any tenant is engaged either In 
interstate commerce or in the production of goods for such commerce, 
are covered by the act. The Court said that the concerns engaged in 
interstate commerce could not carry on such commerce without the 
necessary services of the building service employees.®® The Adminis- 
trator has said that persons engaged in the production of a machine 
tool which was to be sold in intrastate commerce were covered by the 
act if that machine tool was subsequently to be used in the production 
of goods to move in interstate commerce.®^ One might logically con- 
clude that the act would cover construction employees engaged in 
erecting a building that might be used for the production of goods to 
be moved in interstate commerce. 

T here are extensive exceptions, hut they are 
strictly construed. 

A number of Important exceptions to this broad coverage are pro- 
vided in the act. Thus the act does not cover persons employed in 
retail or service establishments, in fishing and sponge-gathering, in 
small rural telephone exchanges, or on small weekly and semi-weekly 
newspapers, or on local buses and street cars. Apprentices and learners 
are exempted from its terms, subject to regulations issued by the Ad- 
ministrator. A number of special groups of employees engaged in the 

^52 Stat 1060, Secs 16 and 17. 

^ The same, Secs 3 (b), and 3 (j). “Engaged in commerce” refers to those actually 
so engaged and not to those who merely affect it L McLeod v Threlkeli^ 319 U S 
491 (1943) 

Ktrschbaum Co v WalUng, 316 US 517 (1942). 

Ftrst Annual Refort of the Adfmmstrator of the Wage and. Hour Dwiston, 1939, 
P 17 
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actual movement of interstate commerce are not covered. These in- 
clude seamen, persons engaged in rail transportation, employees of 
trucking concerns and air transport employees. These are all covered 
by special statutes.^^ 

Agricultural employment is specifically exempted,^® and the term 
^^agriculture” is defined as including the tilling of the soil, the pro- 
duction, cultivation, growing, and harvesting of agricultural crops, 
including livestock, bees, poultry, and fur-bearing animals, together 
with dairying operations,^^ The act also specifically exempts any per- 
son engaged in the first processing of milk, or in ginning and com- 
pressing cotton, or in the processing of cottonseed. It does not apply 
to persons engaged in the first processing of an agricultural com- 
modityj including the preparation of meat and poultry. In the area 
of production any processing of agricultural commodities, including 
canning and the mahng of cheese and butter, is exempt.®^ 

The Administrator of the Wage and Hour Division is given au- 
thority to define the area of production of agricultural commodities. 
At first the Administrator defined the area of production as any place 
outside of a town or village with a population of more than 2,500. 
Under this definition, about 70,000 workers were employed in ex- 
empted occupations in areas of production. In April 1941 the definition 
was changed so that it Included only establishments employing more 
than seven workers, and that handled only materials produced on 
farms in the general vicinity of the establishment.^® The Administrator 
estimated that only about 8,000 workers are exempted under this 
modified definition.^^ 

The Supreme Court held however, that the area of production was 
geographical in nature. The number of employees of the establishment 
had nothing to do with its inclusion or exclusion from the area. In 
fact, the act exempted all plants In the area 5 consequently the Adminis- 
trator could not include some and exclude others on the basis of the 
number of their employees. Therefore the Administrator’s definition 
of area of production was held illegal,®^ 

*“52 Stat io6oj Sec. 13 (a) 

®®The same. 

“^The same. Sec. 3 (f). 

“^The same, Secs 7 (c) and 13 (a). 

^Wage and Hour Manual (1942), Sec. 536.1, p 394 

^Annual Refort of the Wage and Hour Dwtston (1941), p 84. 

A ddeson eU aL Holly Hill Frmt Co, 321 US 607 (1944). 
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Special exemptions apply to seasonal industries as defined by the 
Administrator. For 14 weeks a year, 12 hours a day and 56 hours a 
week may be worked in such industries without the payment of over- 
time rates.^® Some thirty-seven types of activity, mainly of an agri- 
cultural nature, have been exempted under these provisions concerning 
seasonal employment. 

The act also exempts persons in executive, administrative, and pro- 
fessional positions as defined by the Administrator. In the earlier 
regulations, administrative and executive employment were lumped in 
one category and were, defined as embracing the employment of any 
person who received at least $30.00 a week, and whose duties included 
a combination of management, direction, and the exercise of discre- 
tionary powers (including the authority to hire and fire), provided 
the employee did not devote a substantial proportion of his time to 
the same work as was performed by those whom he directed. Subse- 
quently this definition was so modified as to exclude from the exemp- 
tion any person who devotes more than 20 per cent of his time to 
direct production. The term “administrative” was separated from the 
term “executive” and was defined as being a person who received more 
than $200.00 a month and who performed nonmanual work directly 
related to the formulation of management policy and the performance 
of business operations and that required the exercise of discretion and 
judgment.'^’^ 

In some instances fremium rates for 
overtime can be waived by agreement. 

Under certain conditions by collective bargaining agreements, a 
longer work week without penalty overtime rates can be provided. By 
such a contract made with a union, overtime could be avoided if it 
were provided that the workers would be employed not more than 
1,000 hours in a period of 26 weeks. Similar agreements can also be 
made, providing for employment on an annual basis. Thus overtime 
need not be paid for work in excess of 40 hours per week if the 
workers are not employed more than 2,000 hours in 52 weeks. This 
second type of collective agreement differs from those providing 
for only 1,000 hours in 26 weeks primarily in that the agreement must 

^ ‘^Seasonal” has been defined as relating^ primarily to climatic seasonality W age and 
Hour Manual (1942), Regulations, Sec. 5263, p 444 

^The same, Sec 541. i, p. 805. 
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contain a guarantee either of annixal employment or of employment 
at an annual wage* Under both types of agreement all work in excess 
of 12 hours a day and 56 hours a week must be paid for at time and 
a half. The agreements providing for i,000 hours in 26 weeks are, 
according to the Administrator, intended to cover primarily seasonal 
occupations like lumbering and some forms of mining where the work 
is carried on only for a few months of the year and the employees 
leave the scene of operation when the work is completed.'*^ Agree- 
ments providing for one year’s employment must be filed with the 
Administrator. Only 59 valid agreements had been filed with him at 
the beginning of 1945.^^ Few such agreements have been made for two 
reasons. The requirement that only 2,000 hours could be worked a 
year meant less than 40 hours a week. Consequently by the act of 
October 29, 1941, it was increased to 2,080 hours.*^ In the second 
place, the Administrator has ruled that if more than 2,080 hours are 
worked throughout the year, all overtime of more than 40 hours a 
week must be paid for at time and a half/^ 

Where the weekly wage is above the minimum required by the act, 
the payment of overtime can be partially avoided by the contract of 
employment The act provides that if an employee works more than 
40 hours in any one week he must be paid for the excess at i times 
^^the regular rate at which he is employed.”'^® In the case of an em- 
ployee on a weekly wage, what is ^^the regular rate at which he is 
employed”? Must it always be determined by dividing the weekly 
payment by the hours worked, or can the employment contract de- 
termine the ^^regular rate” if above the minimum required by law? 
The Supreme Court has held that it is legal for an employee and an 
employer to enter into an employment contract calling for a weekly 
wage of $40 and an hourly rate of pay of not less than 67 cents and re- 
quiring the payment of time and a half for all work in excess of 54 
hours a week. It will be seen that under this agreement if the worker is 
employed more than 40 hours but less than 54 hours a week, he would 
actually receive more than times the base hourly rate of 67 cents 

■^‘interpretative Bulletin No 8,” Sec. 16, IVage and Hour Manual (1942), 
p 562. 

”8 WHR 165 (1945). 

^^Act of Oct 29, 1941, 55 Stat. 756 

^■‘“Interpretative Bulletin No 8,” Sec 29, Wage and Hour Manual (1942), 
P 56^ 

^52 Stat. 1060, Sec. 7 (a). 
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for all time worked m excess of 40 hours. The Court held that as the 
overtime rate for a work week of less than 54 hours would be more 
than is required by law, this arrangement was not improper. Although 
the overtime rate would be variable, the flexibility would not be an 
evil of itself. But the Court has clearly held that the contract must 
provide for a definite base hourly rate and also the maximum hours 
to be worked each week, and that the guaranteed weekly wage must 
be such as to yield overtime pay at least at the rate of i times the 
base rate for all work done in excess of 40 hours a week.^" Thus an 
employer can avoid the payment of overtime for some work done in 
excess of 40 hours a week, by making a contract with his employees 
providing for a guaranteed minimum weekly wage for a maximum 
work week of a specified number of hours, provided the hourly base 
rate is above the minimum required by the law. 

Desfite the wartime man-fower shortage, 'premium 
rates for overtime still had to be paid. 

As a result of the defense emergency and the war, a movement 
developed for the modification of the 40-hour work week. At the very 
beginning of the defense program the President declared: “There 
is nothing in our present emergency to justify making the workers of 
our nation toil for longer hours than now limited by statute.”^® There 
was much official opposition to amending the hour provisions of the 
law, and the Wage and Hour Administrator even argued in his report 
for 1 940 that the act should not be amended because it was desirable 
to spread work and to increase employment.^® 

But on February 2, 1942, the Secretary of Labor, at a conference 
to discuss the amendment of state labor laws asserted that a 48-hour 
work week was advantageous and desirable.®® On another occasion she 
stated that a 48-hour work week yielded maximum production, and 
was desirable.®^ On July 28, 1942 six government agencies issued a 

^^Walltng V A H Balo Corf, 316 US 624 (194.2) 

Overnight Motor Transfort v. Missel, 316 U S 572 (1942). 

May 27, 1940J The Public Pafers anA Addresses of FrankUn D. Roosevelt, ip4o 
(19+1), p 237 

Annual Refort Wage and Hoar Division (1940), pp. 2 and 3. 

^ S WHR 78 (1942). 

To Permit the Performance of Essential Labor on Ft aval Contracts vnthout Re~ 
gard to Laws and Contracts Limiting Hours of Emfloyment, Hearings before House 
Committee on Naval Affairs, 77 Cong 2 sess, pp. 2628-29 



2i8 


FEDERAL LABOR POLICY 


joint statement to the effect that ^^the 48-hour week approximates the 
best working schedule for sustained efficiency.”^^ 

The Secretary of Labor even argued that the Fair Labor Standards 
Act was never intended to regulate hours. She said: 

The forty-hour law, as I understood it, and as I believe the testimony 
that I offered during the period when it was under consideration by 
Congress will bear out, was primarily that it was a minimum-wage law. 
It was a minimum-wage law which had features which regulated the 
hours, in order that your minimum wages might not become maximum 
wages. And it was provided that there should be time and a half over forty 
hours.“ 

Thus the Secretary was asserting that time and a half for overtime 
above 40 hours was only a device to prevent the minimum wages pre- 
scribed by the law from becoming maximum wages. 

This attitude is at variance with the generally accepted view. The 
Wage and Hour Division seems to have generally believed that 
the act was designed to restrict the hours of employment for it said in 
one of its bulletins interpreting the law. ^^Congress intended to make 
it economically disadvantageous for an employer to work his em- 
ployees excessive hours.”®'^ And the Supreme Court has declared, 
relative to the act: “Restriction of hours was a part of the plan from 
the beginning.”®® 

The President increased houars without modifying the 
statutory requirement for fremium fay for overtime. 

On February 9, 1943, the President ordered all employers in 
certain labor shortage areas to employ their workers at least 48 hours 
a week, and the executive order does not modify the requirements 
of the Fair Labor Standards Act for the payment of premium overtime 
rates.®® Thus, while the law provides for the payment of time and a 
half for all hours in excess of 40 a week (originally designed to dis- 
courage long hours of work in order to spread employment), an 
executive order required that all persons in certain areas were to be em- 

WHR 589 (194^). 

® To Permit the Performance of Essential Labor on Naval Contracts vnthout Re- 
gard to Laws and Contracts Limiting Hours of Emfloyment^ Hearings before House 
Committee on Naval Affairs, p. 2637. 

“Interpretative Bulletin No 4,’’ Sec 15, Wage and Hour Manual (1942), p 

107. 

^Overnight Motor Trans fort v. Missel^ 316 US 572, 578 (1942) 

6 WHR 141 (1943) Revoked Aug 30, 1945, Federal Register, Vol 10, p. 1191 
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ployed at least 48 hours a week in order to relieve the man-power 
shortage. The compulsory 48-hour week was extended to the steel 
industry and to lumbering,®^ wherever they were carried on. 

It is obvious that under this executive order the overtime pay pro- 
vision of the Fair Labor Standards Act really imposed a compulsory 
increase in pay. Raising the hours of work from 40 to 48 with time and 
a half for all time in excess of 40 hours resulted in an increase in the 
average hourly rate of pay of 8 per cent. Thus in a period when we 
had a man-power shortage and an excess of purchasing power, we still 
enforced a maximum hours law originally designed to stimulate em- 
ployment and increase purchasing power. 

The effect of some overtime f revisions of 
collective agreements was limited. 

By the modification of certain overtime provisions in some collective 
agreements, an attempt was made to increase the actual hours 
worked. Many collective agreements provided for penalty rates 
of pay for work done on Saturdays, Sundays, and holidays, even 
though the total hours worked were not more than 40 a week. Not 
only did the agreements provide for the payment of overtime at time 
and a half, but in some instances they provided that overtime be paid 
for at double the regular rate. Such provisions were fairly prevalent m 
the building trades, shipbuilding, and the automotive industry. Some 
employers hesitated to maintain production on a 7-day week basis 
under such circumstances. Consequently, by the Executive Order of 
September 9, 1942, the President declared that on work relating to 
the prosecution of the war no one should be paid more than 1% times 
the regular rate for work done on the sixth day of work in any week, 
and not above double time for the seventh day in a week. Thus penalty 
rates were not to be paid for Saturday and Sunday work unless the 
employment on such days constituted the sixth or seventh day of work 
in any given work week,®® 

Much labor opposition immediately developed to this order; con- 
sequently its application and effect were limited. On September 
17, 1942, the President delegated to the Secretary of Labor the 
authority to interpret this executive order and to grant exemptions 

”The same, Supp for Mar i, 1943. 

“5 WHR 705-06 (1942). See also Act of Oct 2, 1942? 5^ Stat. 767, Sec 5(c) 
Revoked Aug: 21, 1945, 8 WHR 858. 
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from it/® As a result, building trades, shipbuilding, and sugar refining 
were entirely exempted from its provisions/® The term ^Var work” 
was defined in narrow terms/^ The purpose of the executive order 
was to make it more attractive for employers to operate their plants 
seven days a week by removing excessive penalties designed orig- 
inally to make a long work week unattractive. Very shortly after 
its issuance, the Secretary of Labor stated that it was not improper 
for the employer to increase the hourly base rate so that despite 
the order the employees would secure the same compensation for the 
scheduled work week as they did before it was issued/^ In several cases 
the WLB actually ordered employers to increase the base rate of pay 
so that the total weekly earnings would be unchanged despite the 
executive order /^ 

B. Control of Hours in Specific Activities 

In a number of specific activities, generally those connected with 
the movement of interstate commerce, the federal government has 
regulated the hours of work. 

To promote safety and to raise wages y maximum 
hours are f rescribed on interstate carriers. 

The first attempt of the government to regulate hours was in the 
case of employees of railroads engaged in interstate commerce. In 
1 907 Congress provided that no person engaged in the movement of 
trains in interstate commerce could be employed for more than 16 
hours consecutively, and that after being employed for such a period 
he could not work again until he had rested for at least 10 hours. 
An employee who had worked a total of 1 6 hours out of any 24 could 
not be employed again until he had rested at least 8 hours. An em- 
ployee engaged in the direction of the movement of trains by tele- 
phone or telegraph cannot be employed for more than 9 hours a day, 
except in a station that is open only during the daytime when he can 
be employed for 13 hours.®* 

*^5 WHR 719 (1942). 

“5 WHR 763 (1942), and 6 WHR 227, 357 (1943). 

Statement of Secretary Perkins, Sept 25, 1942, 5 WHR 741 (1942). 

*^Oct. 12, 1943^, 5 WHR 785 (1942). 

^York Safe and Lock Co., 6 WLR 564 (1943) and Ne<w Britain Machine Co 
6 WLR 565 (1943). 

®*Act of Mar. 4, 1907, 34 Stat 1405. 
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In 1916 in order to get an increase in earnings, railroad labor de- 
manded an 8-hour day, and time and a half for overtime. A strike was 
threatened to compel the carriers to accept these terms and accordingly 
Congress passed the Adamson Act, which provided that in computing 
the pay for persons engaged in the movement of trains in interstate 
commerce 8 hours should be considered one day’s work.®® Thus this 
law required that all work done in excess of 8 hours a day should be 
paid at the regular hourly rate instead of time and a half as de- 
manded by the workers. When the railway employees threatened to 
strike for a wage increase in 1943, the President granted them a special 
increase in pay to compensate them for a lack of premium pay for 
overtime. 

By the Motor Carrier Act of 1935, Congress conferred upon the 
Interstate Commerce Commission the authority to fix the maximum 
hours of work of any person connected with the movement of inter- 
state trucks and buses, subject to the act.®® The Interstate Commerce 
Commission has fixed a work day of 10 hours and a work week of 60 
hours, but where carriers operate 7 days a week the work week may 
be 70 hours. The Commission has made drivers, driver-helpers, 
mechanics, and loaders subject to these regulations.®^ The primary 
purpose both of the act and of the Commission’s regulations appar- 
ently is the maintenance of safety in interstate commerce, because even 
owner-operators are made subject to these provisions.®® 

The Civil Aeronautics Act of 1938 conferred upon the Civil Aero- 
nautics Authority power to limit the hours of work of air pilots, 
primarily to ensure the safety of air transport.®® The rules of the 
Civil Aeronautics Authority absolutely prohibit all work in excess of 
the hours provided, and it appears that the purpose is to promote 
safety. Since 1915 the hours of work of seamen, both officers and 
members of the crew, have been subject to federal regulation, and the 
Maritime Act of 1936 establishes a maximum normal work day of 
8 hours for both officers and seamen.^® 

®*Act of Sept. 3, 1916, 39 Stat. 721. 

^ Act of Aug 9, 1935, 45 Stat. 546, Sec. 204 (a) (i) 

^ See “House of Service Common and Contract Carriers,” Rule 3, Wage and Hour 
Manual^ (1942), p. 975. 

” Sec 4 of amended rules See Wage and Hour Manual (1942), p. 975. 

Act of June 23, 1938, 52 Stat. 1007, Sec 601. 

™Act of June 25, 1936, 49 Stat. 1933, Sec. 2. 
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C. Regulation of Hours of Work on Government Contracts 

For several reasons maximum hours are prescribed on production 
for the government. Some people who believe the government should 
be a model employer contend that maximum hours should be fixed for 
persons employed on government contracts. 

An eight hour day has been established 
on government contracts. 

Since 1893 an 8-hour day has been prescribed for federal public 
works construction."^^ All employment beyond 8 hours a day was pro- 
hibited j but this absolute prohibition against overtime was relaxed 
during the First World War, and since June 1940 overtime has been 
permitted if time and a half is paid."^^ 

The Public Contracts Act of 1936 is a more far-reaching attempt to 
regulate maximum hours in the production of goods on government 
contracts. After the NRA was held unconstitutional, some groups 
desired to retain the NRA standards by imposing them upon persons 
manufacturing goods for the federal government. It was contended 
that these standards reduce unemployment by spreading work and 
would tend to increase purchasing power. The use of such standards 
on government contracts, it was argued, would make it difficult for the 
employer to maintain longer hours of employment on other produc- 
tion. Hence, the Public Contracts Act of 1936 was passed. This act 
provides that a producer of goods bought by the government must 
certify that he has not employed any person in excess of 8 hours 
a day, or 40 hours a week. It applies to all purchases of nonagricultural 
products not made in the open market, provided the cost is more 
than $10,000. The act grants to the Secretary of Labor the authority 
to permit work in excess of 8 hours a day,^® and under this authority 
the Secretary permits such work when time and a half is paid."^^ The 
Secretary is given the authority to waive the provisions of the law if 
the head of any establishment finds that he is unable to secure the 
product desired under these conditions.^® 

”Act of Aug I, 1892, 27 Stat. 340 

”Act of Sept 9, 1940, 54 Stat 884, Sec 803 

” Act of June 30, 1936, 49 Stat 2036, Sec 6 
“Rules and Regulations,” Sec. 103, Wage and. Hour Manual^ (1942), p. 824. 

"Act of June 30, 1936, 49 Stat 2036, Sec 6. 
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In several respects this act diiffers from the Fair Labor Standards 
Act of 1938* No provision is made for a longer work week in seasonal 
industries. The Secretary of Labor can remedy this difficulty by grant- 
ing exemptions to the Public Contracts Act. On a number of occasions, 
heads of departments have requested the Secretary of Labor to grant 
exemptions from the provisions of the act, but for several years all 
such requests were refused. In 1940 Congress authorized the President 
to grant exemptions from the The following year the Secretary 
of Labor exempted from the hour provision the production of canned 
goods intended for the armed forces. The exemption permits a work 
week similar to that allowed in seasonal industries under the Fair 
Labor Standards Act.*^^ The Public Contracts Act originally did not 
provide for a longer work week where it had been agreed to by collec- 
tive bargaining as does the Fair Labor Standards Act. An amendment 
in 1942 made the Public Contracts Act identical with the wage and 
hour act in respect to agreements for 2,080 hours of work a year or 
for 1,000 hours in 26 weeks.^® 

The hours of work in one other specific activity are regulated. The 
Mineral Leasing Act of 1920 provides that in a mine on property 
leased from the United States only 8 hours of work may be permitted 
in any one day. It also prohibits the employment of women in 
underground operations in such a This law probably was en- 

acted because the state laws would be inapplicable, since the contractors 
are government instrumentalities. 

II. CHILD LABOR 

Practically all the states have long restricted child labor. Neverthe- 
less there has been a strong demand for federal child labor legislation 
because some states have lower standards than others. 

Two federal child labor laws were 
declared unconstitutional. 

In 1916 Congress forbade the transportation in interstate commerce 
of goods made by any child under 14 years of age, or by children 
under 16 who were employed at night or more than 6 days a week or 

^®Act of June 28, 1940, 54 Stat 681, Sec 13 

” 5 'WHR 553 (1942). 

®Act of May 13, 1942, 56 Stat. 277. 

^‘^Act of Feb 25, 1920, 41 Stat 449, Sec. 187 
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more than 8 hours a day.®® The Supreme Court held that this law 
was beyond the power of Congress, since it was not actually a regula- 
tion of interstate commerce.®^ In 1919 Congress attempted to regu- 
late child labor through its taxing power, by placing a 10 per cent 
tax on goods made by employers of child labor 5®^ again the Supreme 
Court held that this law was not enacted to raise revenue, but was 
designed to regulate labor and so it was unconstitutional.®® 

A large majority of the NRA codes contained provisions limiting 
child labor. A minimum age of 16 years was fixed in 444 codes, and 
in 49 codes a higher age hmit was provided. In many codes a higher 
nainimum was provided for hazardous occupations. Compliance with 
these regulations was very general, and it is commonly believed that 
they were very effective in reducing child labor.®* 

Child labor is now regulated 
by two federal laws. 

Provisions regulating child labor were included in the Fair Labor 
Standards Act of 1938. In the hearings on this legislation, the head 
of the Children's Bureau stated that child labor caused sweatshop 
conditions because the low bargaining power of children tended to 
force wages down and to increase hours. The argument that child 
labor tended to produce unduly long hours and low wages had some 
validity 5 but with the enactment of a federal minimum wage and 
maximum hour law this potentiality is reduced. The Chief of the 
Bureau argued that although the states have child labor laws, their 
age standards are low because of interstate competition. She also con- 
tended that the employment of children is unusually hazardous, and 
consequently it is necessary to regulate child labor.®® 

Under the Fair Labor Standards Act, persons below 14 years of 
age cannot be employed in interstate commerce or in the production of 
goods for such commerce. Children between 14 and 16 can only be 
employed subject to rules of the Children’s Bureau. The act prohibits 

^ Act of Sept I, 19165 39 Stat. 675 
^ Hammer v Dagenhart, 257 US 251 (191S). 

Act of Feb 24, 1919, 40 Stat 1138. 

^ Badey v Drexel Furniture Co , 259 U.S 20 (1922) 

^ Solomon Barkin, CMd Labor Control Under the HR A (1936), p 14 
^ Fair Labor Standards Act of igs7-i Hearings before the House Committee on 
Labor, pp 382-3. 
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the employment of all persons below i6 in mines and manufacturing 
establishments that produce goods for commerce. All employment in 
agriculture and for a parent (except in mines and factories) is exempt. 
Goods produced by child labor contrary to this act cannot be shipped in 
interstate commerce, and an employer violating the provisions is 
subject to criminal penalties. 

Under the rules adopted by the Children's Bureau, children be- 
tween 14 and 16 can be employed not more than 3 hours a day when 
attending school, and not more than 8 hours a day when not attending 
school. Their employment at night is absolutely prohibited. The Chief 
of the Children’s Bureau issued only five orders restricting the em- 
ployment of children between 1 6 and 1 8 m hazardous occupations, and 
the Bureau announced that no more such orders of a binding char- 
acter would be issued during the war, because of production needs 
and because boys of 17 were being accepted by some branches of the 
armed forces.®® 

The Public Contracts Act prohibits the employment of girls under 
18 and boys under 16 on work being done on all government con- 
tracts subject to the act.®^ Exemptions from this prohibition can be 
granted by the Secretary of Labor or the President. The Secretary of 
Labor now permits the employment of girls above 16 in the produc- 
tion of all goods subject to the act. Thus the application of the two 
laws is now similar.®® 

The inclusion of child labor provisions m contracts for the produc- 
tion of goods for the government is not a very effective method of 
regulation j especially where we have a general child labor law the 
desirability of such regulation is less apparent. It is not evident why 
the standards applicable to such contracts should differ from those 
contained in the general law. 

m. SAFETY 

The federal government has regulated safety conditions in inter- 
state commerce to protect both the employees and the persons and 
goods being transported. Most of these regulations were enacted some 
years ago, and have not been an issue of current interest. 

“6 WHR 78 (1943) 

Act of June 30, 1936, 49 Stat 2036, Sec. i (d). 

“Nov 14, 1942, Wage and Hour Manual (1943)5 P 3^7* 
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Only in transfortation can the government directly 
require the maintenance of safe working conditions. 

In 1893 Congress required the installation of automatic couplers, 
and driving wheel brakes on locomotives and all rolling stock used 
in interstate commerce.®® Ten years later these requirements were 
extended to all rolling stock owned by carriers engaged in interstate 
commerce.®® All cars must be equipped with hand rails, running 
boards, and steps as prescribed by the ICC.®^ In 19 ii locomotive 
boilers were made subject to regulation and inspection.®® Tram control 
devices can be prescribed by the ICC by virtue of the Transportation 
Act of 1920. (Section 441). 

The promotion of safety at sea for members of the crew and passen- 
gers alike has been a subject of public concern. Detailed regulations 
concerning the construction and maintenance of ships have been en- 
acted.®® Qualifications of the crew are provided.®^ The living space, 
sanitary facilities, and hospital accommodations for the crew are all 
regulated by federal laws,®® In so far as these regulations have been 
prescribed to protect interstate commerce or the persons engaged in 
such commerce, they seem to be justified, since state laws are not 
generally applicable to such employment. 

Safety in mines has been approached from several angles. In mines 
on lands leased from the United States, the Secretary of the Interior 
can issue rules and regulations governing safety.®® The maintenance 
of safe working conditions in mines leased from the United States 
would not affect the property of the United States, but federal regu- 
lations can be justified because state regulations might not be fully 
applicable. The federal government has long carried on investigations 
relative to mine safety, and it has equipped and staffed mine rescue 
cars. Recently the United Mine Workers of America desired the en- 
actment of federal legislation requiring the Bureau of Mines to in- 
vestigate all mine accidents. In 1941 Congress authorized the Secre- 

**Act of Mar. 2, 1893, 27 Stat 531. 

^ Act of Mar 2, 1903, 32 Stat. 943. 

” Act of Apr. 14, 19105 36 Stat 298. 

®^Act of Feb 17, 1911, 36 Stat 913. 

“ 49 Stat. 1380, 1384. 

49 Stat. 1930. 

Act of Mar. 4, 1915, 38 Stat 1165, Sec. 6. 

^ Act of Feb. 25, 1920, 41 Stat. 437, 449, Sec 187. 
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tary of the Interior to make general investigations concerning safety 
conditions in mines and the causes of mine accidents.®^ 

Otherwise only indirect means can he 
used to promote safety. 

Under the Public Contracts Act/® an employer with a government 
contract must maintain certain conditions of sanitation and safety. 
Little was done to carry out this provision, and not until 1942 was a 
safety code issued by the Administrator of the Public Contracts Divi- 
sion.®® Even under these regulations conformity with state safety laws 
is prima facie evidence of compliance with the federal law. The regula- 
tion of safety conditions in plants producing for the government can 
be justified only as an indirect way of promoting safety in general, 
because the maintenance of safe working conditions does not directly 
affect the price or quality of the goods bought by the government. 

The Division of Labor Standards of the Department of Labor was 
established primarily to promote the safety of workers. The drafting 
of model legislation and safety regulations for the states is one of its 
mam functions.^®® It has trained factory inspectors in a number of 
states.^®^ Research in the cause, cure, and prevention of industrial 
accidents has been pursued.^®® The Division contends that the proper 
enforcement of safety codes will reduce accidents by only 25 per cent. 
Consequently it believes that educational work among employers is 
needed. The man-power shortage in World War II has served as 
the basis for requests for funds to engage in such safety campaigns 
among employers, and limited activities are now carried on in this 
field.^®® 

IV. SUMMARY 

For various reasons the federal government regulates the maximum 
hours of work — to reduce unemployment, to increase wages, to In- 

Act of May 7, 1941, 55 Stat. 177, Secs 1 and 2, 

^ Act of June 30, 1936, 49 Stat 2036, Sec. i (e) 

^^Wage and Hour Manual (1943)) p 390. 

Annual Re fort of the Secretary of Labor for 1940^ pp 58-59 
Labor-Federal Security Agency Affrofnatton Bill for 1944^ Hearings before 
the House Committee on Appropriations, 78 Cong, i sess, Pt 1, p 59 

Labor-Federal Security Agency A f fro f nation Bill for 1941^ Hearings before 
the House Committee on Appropriations, •jS Cong. 3 sess, Pt i, p 125 
^^Labor-Federal Security Agency Affrofnatton Bill for 1943, Hearings before 
Senate Committee on Appropriations, 77 Cong 2 sess., p 78 
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crease ptirchasing power, and to promote safety, for example. The 
limitations of the hoxirs of work continue, even though the reasons 
for their imposition no longer exist. One cannot readily discover the 
criteria used in deternunmg the length of the work day or work week. 
The exemptions from the general regulations are not always deter- 
mined by economic or social considerations or on the basis of adminis- 
trative feasibility. 

The regulation of child labor was originally justified because the 
low bargaining power of children resulted in their exploitation, and 
their employment at low wages tended to depress the wages of all 
workers. With the enactment of nunimum wage legislation and with 
the increase in union organization and collective bargaining, these 
arguments tend to decline in significance. The continuation of the 
regulation of child labor must be justified now primanly on humani- 
tarian grounds. 

Under the Constitution federal efforts to promote safe working con- 
ditions must be confined primanly to transportation. In other fields 
of employment the federal government operates mainly by encourag- 
ing desirable state legislation and by assisting in the improvement of 
the administration of state factory laws. 



CHAPTER IX 

THE SETTLEMENT OF LABOR DISPUTES 


In 1944 government agenaes— federal, state, or locaP— attempted 
to bring about the peaceful adjustment of almost 60 per cent of all 
strikes. From 1938 to 1943 the proportion of disputes settled after 
government intervention almost doubled. The federal government 
has experimented with various forms of machinery designed to mini- 
mize work stoppages resulting from strikes. To a limited extent the 
government has attempted to remove potential causes of labor dis- 
putes, as for example, by the National Labor Relations Act, but gen- 
erally it has sought to provide machinery to faalitate the peaceful 
settlement of disputes after they have developed. The jurisdiction of 
some of the agencies has been restricted to the settlement of disputes 
arising in one specific type of activity, while in other instances a general 
jurisdiction embracing all forms of disputes has been granted to the 
establishment. In some cases the parties are free to utilize the ma- 
chinery if they so desire j in other instances various degrees of com- 
pulsion are employed. The machinery and methods are diverse, and 
consequently it is illuminating to make comparisons among the various 
devices used, and the principles applied. 

First we shall consider the one attempt to eliminate certain causes 
of strikes, the National Labor Relations Act. Then the formal agencies 
for the peaceful settlement of disputes will be examined, the Concilia- 
tion Service, the National Mediation Board, the National Railroad 
Adjustment Board, and the Maritime Labor Board. The informal role 
of the President in the settlement of labor disputes will then be 
summarized. The National Defense Mediation Board and the Na- 
tional War Labor Board will be considered in the following chapter. 

I. MINIMIZING THE CAUSES OF DISPUTES— THE NATIONAL 
LABOR RELATIONS ACT 

A major purpose of the guarantee to employees of the right to 
organize and to bargain collectively contained in the National Labor 
Relations Act is to reduce strikes and thus to free interstate commerce 
from potential burdens. The preamble of the act states that in order to 

^Monthly Labor Revtew, VoL 6o (194.5), p. 970. 

2Z9 
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accomplish this objective, labor is guaranteed the right to organize, 
and on the employer is imposed the obligation to respect that right.® 
The act assumes that if employees have the right to organize and to 
bargain, and if machinery is established to enforce those rights, unions 
will not have to strike to get employers to recognize these rights. The 
act In no way limits or restricts the right of workers to strike, which 
of course existed previous to its enactment. It specifically recognizes 
that the workers have such a right.® In fact, it does not place any re- 
straints on the use of strikes by minority unions, which the employer 
cannot recognize or deal with. 

By frotecting the right to organize^ the National Labor Relations 
Act reduces the need for strikes to enforce this right. 

Under the act it is not necessary for a union to strike to compel the 
employer to recognize its right to represent workers or to bargain 
collectively. A labor organization can secure the enforcement of these 
rights through resort to the NLRB, but it is always free to use the 
strike for such purposes. Some members of the NLRB have at times 
believed it more desirable for workers to strike than to use the Board 
for enforcing the rights guaranteed to them by the act. Thus Edwin 
Smith assisted the Textile Organizmg Committee in carrying out a 
strike by stimulating a boycott against certain manufacturers.** And 
various employees of the Board in 1937 attempted to bring about 
strikes in the steel Industry.® 

Although a union can request the Board to certify that it represents 
a majority of the employees in an appropriate unit, it does not need to 
do so, and can even go on strike to secure recognition or to promote 
its organizational activities. Previous to the middle of 1939, an em- 
ployer was not permitted to request the Board to certify the true 
representatives of his employees in an appropriate unit, and since then 
he can request such certification only where two or more labor organi- 
zations each claim a majority^ but the granting of such petitions Is 
purely discretionary, and the Board has granted them rarely.® 

’ Act of July 5, 1935, 49 Stat. 449, Secs i and 8. 

*The same. Sec. 13, 

^ Ref art on the Investigation of the National Labor Relations Boards H Kept 
1902, 76 Cong. 3 sess., pp. 13-155 the minority report admits this The same Pt 2, 
pp. 48-50 

*The same. 

*The same, p. 91. 
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It would seem that in the long run the guarantee of the rights to 
organize and to bargain collectively would reduce the number of 
strikes, resulting from the refusal of employers to recognize these 
rights. But to the extent that the NLRB attempts to promote the 
organization of labor, the act as administered might tend to increase 
rather than to diminish industrial disputes, at least during the period 
of union organization. If the law is administered by a board which 
feels that its major obligation is to spread unionism rather than to ad- 
judicate rights under the act, then as long as there are any workers 
remaining unorganized the act possibly will not reduce labor disputes 
arising from the refusal of employers to recognize the right to bargain. 
The mere fact that workers have the right to form unions and are 
organized does not necessarily mean that in the long run the total 
number of man-days lost in strikes will decline. Some investigations 
tend to show that strikes are much more prevalent and are of longer 
duration where the workers are organized than where they are not.’' 

The Board is not authorized 
to engage in conciliation. 

The National Labor Relations Act® clearly prohibits the Board 
from engaging in conciliation. On signing this law President Roosevelt 
declared: 

... It should be clearly understood that it will not act as mediator or 
conciliator in labor disputes. The function of mediation remains, under 
this Act, the duty of the Secretary of Labor and of the Conciliation Service 
of the Department of Labor. It is important that the judicial function and 
the mediation function should not be confused. Compromise, the essence 
of mediation, has no place m the interpretation and enforcement of the 
law.® 

II. FORMAL MACHINERY FOR THE ADJUSTMENT OF DISPUTES 

There are four federal agencies which provide, or in recent years 
have provided, formal machinery for the adjustment of labor disputes. 
These are the Conciliation Service of the Department of Labor, the 
National Mediation Board, the National Railroad Adjustment Board, 
and the Maritime Labor Board. 

^Paul Douglas, “An Analysis of Strike Statistics, 1881-1921,” Journal of American 
Statistical Association^ Vol. 18 (1923), pp« 876-775 and J. L. Griffin, Strikes^ A StuJy 
m Quantitatwe Econoimes (1938), pp 114, 205.. 

* Sec. 4-a 

* The Public Pafers and Addresses of Franklin D. Roosevelt, 1935 (1938), p 294. 
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A. The Conciliation Service 

Section 8 of the act that created the Department of Labor provides: 
“The Secretary of Labor shall have power to act as mediator and to 
appoint commissioners of conciliation in labor disputes whenever in his 
judgment the interests of industrial peace require it to be done.”^^^ The 
first Secretary of Labor in his second annual report explained the 
nature of mediation. “It should be understood, therefore, that media- 
tion does not mean arbitration, compulsory or otherwise. Nor is it m 
any other sense a judicial function. The function is one of negotia- 
tion. Neither the Secretary nor commissioners of conciliation whom he 
appoints are arbitrators.”^^ The Secretary thus clearly distinguished be- 
tween conciliation and arbitration, and he took the position that con- 
ciliators were not to engage in arbitration. He also asserted that the 
Department would only intervene in a labor dispute when it was 
requested to do so. Possibly this position was taken because of a lack 
of funds. At present the Conciliation Service does not follow its earlier 
practice of waiting for a request from a party to the dispute before it 
intervenes. Today even before their assistance has been requested, the 
conciliators frequently offer their services in a labor dispute that 
appears to be developing in the industries under their jurisdiction. 
Since to a limited extent the Conciliation Service is organized on an 
industrial basis, it is in a position to follow developments in specific 
industries. 

After a slow start conciliation 
develofed rafidly. 

During its first two years the agency handled 75 cases^ but in the 
next two years it handled 608 cases. In its early years, employers did 
not have confidence in the Conciliation Service and distrusted it 5 
practically all requests for its intervention came from labor unions.^^ 

Congress granted the Conciliation Service only small appropriations 
during its early life. Not until the spring of 1914 did it receive any 

^'^Act of Mar. 4, 1913, 37 Stat 736, 738. 

” Second. Annual Refort of the Secretary of Labor (1914), p 46. 

^ John Lombardi, LahoAs Votce in the Cabinet (1942), p 102; Alexander Bing", 
Wartime Strikes and Thetr Adjustment (1921), p, 134. Secretary Wilson admitted 
in 1915 that it was the policy of the Department for conciliators to urge the closed 
shop. Final Refort and Testimony Submitted by the Commission on Industrial Rela- 
iionSy S. Doc 415, Vol ii, 64 Cong. i sess, p 10833 
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appropriation for salaries, and in the fiscal year 1917 its total appropri- 
ation amounted to only $75,000. During World War I the Concilia- 
tion Service expanded rapidly, for the fiscal year 1919 it received an 
appropriation of $200,000. From 1920 to 1935 the Service operated 
on an annual budget of approximately $200,000 and had a staff of 
about 30 conciliators. 

The activities of the Conciliation Service have expanded consider- 
ably in the past 10 years. Not only does it carry on conciliation work, 
but it also engages in arbitration both in the negotiation of new agree- 
ments and in the interpretation of existing contracts. Its staff will give 
technical advice in the solution of certain labor problems. 

Conciliation is still the main work of the Service. In the fiscal year 
1944 it acted as conciliator in 21,900 labor disputes. In 2,843 0^ 
these there were actual strikes, and In 2,217 ^ strike was threatened. 
In recent years the Service has settled from 90 to 94 per cent of the 
threatened strikes where it intervened. Previous to the outbreak of 
World War II most of the disputes handled by the Service involved 
strikes or threatened strikes. Thus it is evident that the Service to a 
large extent has mediated disputes after a work stoppage had de- 
veloped or was imminent. This practice differs from that of the Na- 
tional Mediation Board, which generally will not attempt to adjust a 
dispute after the workers have declared their intention to strike. 

About six years ago the Conciliation Service clearly attempted to 
build up the good will of employers. At meetings of trade associations, 
departmental speakers urged employers to invite the Conciliation 
Service to assist them in the settlement of their labor problems.^® Re- 
quests for the intervention of the Service now are almost equally 
divided between employers and employees.^* Several international 
unions have prohibited their locals from calling a strike until after 
the Conciliation Service has had an opportunity to settle the dispute, 
and not infrequently collective agreements contain such a proviso. The 
good offices of a conciliator at times have been refused by one party or 
the other, but now refusals seldom occur. 

Both the large number of cases that the Service has been able to 

^ Department of Labor Appropriation Bill for xpjp, Hearings before the House 
Committee on Appropriations, 75 Cong- 3 sess, p 9. 

Statement of Secretary Perkins, Department of Labor Appropriation Bill for 
ip40y Hearings before the House Committee on Appropriations, 76 Cong, i sess, 
p. 12. 
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handle on a purely voluntary basis, and the almost universal accept- 
ance of its good offices seem to be significant evidence of the value 
of the Conciliation Service. But it is possible that many persons hesitate 
to reject its good offices for fear of adverse publicity. The statistics 
on the number of strikes settled by its effort are of limited significance. 
They do not conclusively demonstrate its value in this field, for strikes 
generally have a way of getting settled ultimately. Likewise the fig- 
ures on threatened strikes averted have little significance, for it often 
is a part of the bargaining strategy of a union to threaten to strike, 
although it has no real intention of doing so. 

There have been attemfts to coerce 
emfloyers to submit disfutes to mediation. 

Supposedly employers have the right to refuse to accept the good 
offices of the Conciliation Service. The National Labor Relations 
Board has attempted to compel employers to accept mediation if the 
Service intervenes on its own initiative or at the request of employees. 
When an employer refused to meet with a Commissioner of Concilia- 
tion during a dispute concerning the terms of a proposed agreement, 
the Board held that the refusal constituted a failure to bargain.^® 
The Supreme Court reversed the Board and held that the employer 
did not have to treat with a conciliator seeking to settle the dispute if 
he were not actually the agent of the employees.^® Nevertheless the 
Board subsequently has held that an employer’s refusal to accept 
mediation constituted a failure to bargain.^^ 

When first organized, the Department of Labor took the attitude 
that it was desirable to use the force of public opinion to compel the 
parties to a dispute to agree to proposals that a conciliator considered 
to be reasonable. If one party refused to agree to such proposals, not 
only were the alleged facts of the dispute to be made public, but if 
it were the employer who declined to co-operate, his profits during 

Columhan Enameling Co j i NLRB i8i (1936), Columbia Radiator Company, 
1 NLRB 847 (1936) 

RLRB V. Columbian Enameling and Stamping Co y 306 US 292, 297, 299 

(19^39) 

Reed and Prince Manufacturing Co, 12 NLRB 944 (1939), and see decision 
of Circuit Court of Appeals, 8 LRR 250 (1941). 
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previous years were to be called to the attention of the public/® How- 
ever, the Service soon abandoned the idea of using unfavorable public- 
ity to force a settlement. 

For two reasons there are difEculties in a policy of giving publicity 
to the facts of a labor dispute. When the Conciliation Service inter- 
venes m a dispute, it always contends that the acceptance of its good 
offices is purely voluntary. If the parties accept its assistance volun- 
tarily, the subsequent use of the threat of publicity to secure compli- 
ance with its recommendations will hardly stimulate confidence among 
either employers or employees. The second difficulty is that the 
qualities that make for a good mediator do not necessarily produce 
a good fact-finder. A successful mediator must be an agreeable, diplo- 
matic person, who easily wins confidences. He must be a person who 
easily can discover a practical method of compromise. A fact-finder 
must be skeptical, critical, and able to weigh and evaluate evidence. 
It seems that the discovery of the truth does not necessarily have a 
significant role in the conciliatory process.^® 

The peaceful adjustment of disfutesy and not 
the terms of settlementy is its main concern. 

The basic principle of the Conciliation Service is the settlement of 
disputes with a minimum stoppage of work. The Secretary of Labor 
observed: ^^Our duty as conciliators is to get the stoppage of work 
over and get in production again.”^® The Department takes the 
attitude that public policy requires the settlement of the dispute with 
a minimum work stoppage, regardless of the terms of settlement. 
Thus Secretary Perkins has stated that in settling a defense strike the 
Conciliation Service would urge the payment of higher wages, without 
taking into consideration the fact that the United States government 
would have to pay for the wage increase, under the terms of a cost- 
plus fixed-fee contract.^^ The Conciliation Service apparently assumes 

” Lombardi, Lahor^s Voice m the Cabinety pp 106-07 
William R Leiserson m Conciliation Act of 194 ly Hearings before the Senate 
Committee on Education and Labor, 77 Cong i sess, p 89 

^ Statement of Secretary Perkins, Inquiry as to National Defense Construction^ 
Hearings before the House Committee on Military Affairs, 77 Cong i sess., Pt 2. 
p.^52 

The same, p 163 
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that the terms of settlement of the controversy (if not illegal) can 
never be as bad for the public as would be the cessation of production. 

The Conciliation Service has considered 
itself the sfecial refresentatirve of labor. 

William Wilson, the first Secretary of Labor, saw no need for im- 
partiality in conciliation: 

In administering this authority I have regarded it as contemplating a 
development of diplomatic duties with reference to labor disputes analogous 
to those of the Department of State with reference to international con- 
troversies. As It IS the duty of the Department of State to represent our 
Nation with fairness toward all other nations, so it is the duty of the 
Department of Labor to represent wage-earning interests with fairness 
toward all other industrial interests.^^ 

And on another occasion he said: ^Trimarily the Department of Labor 
must conserve m industrial disputes the interests of the wage earners 
of the United States.”^^ 

It should not be forgotten that by its organic act the Department 
of Labor was charged with the task of being the special defender of 
labor.^The first section of that law declares: “The purpose of the 
Department of Labor shall be to foster, promote, and develop the 
welfare of the wage earners of the United States, to improve their 
working conditions, and to advance their opportunities for profitable 
employment. A department seeking to carry out this objective will 
almost inevitably give special assistance to labor. A large segment of 
the staff of the Service consists of ex-trade union officials. In a recent 
year more than one third of the conciliators were former union officials.^® 

But apart from the background of the conciliators, the fundamental 
principle of the Service tends to operate somewhat to the advantage of 
labor. As has been shown, the Service takes the position that its most 
important objective is the reduction of work stoppages. In an era when 
the lockout has practically disappeared, labor is generally the party 
that threatens the overt act that would result in a stoppage.^^ If the 

^ Third, Annual Refort of the Secretary of Labor (1915), pp 7-8 

^Second Annual Ref or t of the Secretary of Labor (1914), p. 21. 

^Act of Mar. 4^ 1913, 37 Stat. 736, Sec. i. 

^ Defartment of Labor Affrofriation Bill for 1939^ Hearings before the House 
Committee on Appropriations, pp, 70-74 

**Of course it is possible for the employer to act in such a way as to force the 
employees to take the initiative and strike. 
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avoidance of work stoppages is the main objective, then an advantage 
IS frequently given to the party threatening the stoppage, since con- 
ciliators will tend to believe he must be placated if that is necessary to 
attain the objective. Consequently imder present circumstances this 
attitude of the Service gives some assistance to the workers when it 
is attempting to conciliate disputes.^^ 

The Conciliation Service now 
engages m arbitration. 

The attitude of the Service toward arbitration has changed. In its 
formative period it vigorously urged the use of arbitration in the 
settlement of disputes, but it refused to permit its commissioners to 
act as arbitrators. Now it not only urges the use of arbitration, 
but it will designate members of its staff to act in that capacity. It 
has an arbitration division with a sizeable staff; but frequently con- 
ciliators act as arbitrators.^® Most of this work consists of the inter- 
pretation of existing agreements and not in arbitrating disputes con- 
cerning the terms of new agreements. No charge is made for the use 
of members of the staff as arbitrators. Over 50 per cent of the trade 
agreements on file with the Conciliation Service contain clauses pro- 
viding for the arbitration of all disputes arising under them, and about 
17 per cent of these agreements provide that the Conciliation Service 
shall designate the arbitrator.^® 

This inclusion of arbitration work in the Conciliation Service in 
the Department of Labor raises an important question. If the same 
organization intermittently operates as an arbitrator and a conciliator, 
can it perform either function successfully? For at least two reasons, 
there would be difficulties. First, the type of person who will make a 
good conciliator will not necessarily make a good arbitrator. An 
arbitrator should have a judicial temperament; he should be able to 
determine the facts objectively and then select the principles that cover 
the existing fact situation. A conciliator need not be interested in the 

See also, H S Kaltenborn, Government Adjustment of Labor Disfutes (1943), 
p 225* 

“ The Service attempts to keep the two functions separate, J. R Steelman, Medta- 
tion. Arbitration^ and Conciliation^ Department of Labor Press Release, July 25, 1940. 
But It does not always succeed in this, Kaltenborn, Government Adjustment of Labor 
Disfutes y p 34. 

Defartment of Labor — Federal Security Agency A f^rof nation Bill for 1941, 
Hearings before the House Committee on Appropriations, 76 Cong 3 sess, pp. 93-94. 
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actual facts involved or in the appropriate principles for the solution 
of the controversy. He is primarily interested in a solution that is 
acceptable to the parties, and he is not concerned with the most de- 
sirable solution in terms of the pre-existing standards applicable to 
the dispute. The arbitrator, on the other hand, should decide cases on 
the basis of principles. Second, if the same organbation intermittently 
operates as an arbitrator and as a conciliator, it may lay itself open to 
criticism. If it applies the same standards in conciliation that it uses 
in arbitration, it will hardly be acting as a conciliator, and one party 
or the other may allege that it is prejudiced. But if it does not apply in 
conciliation the same standards that it uses in arbitration, one party or 
the other might call the Service inconsistent. On the other hand, if in 
arbitration it acts without any regard to principles, as is its practice 
in conciliation, its inconsistent determination of comparable cases will 
inevitably lead to charges of bias, prejudice, and inconsistency. Conse- 
quently, if an agency is going to maintain the confidence of all parties, 
it will be difficult for it to act both as conaliator and as an arbitra- 
tor.®® 


B. The National Mediation Board and the Emergency Boards 

The Railway Labor Act of 1926, as amended in 1934, provides 
machinery for the settlement of railroad labor disputes without resort 
to strikes.®^ This machinery consists of the National Mediation Board, 
special emergency boards, and the National Railroad Adjustment 
Board. 

The Railway Labor Act frovides mediation 
as a jirst means to settle disputes. 

The Railway Labor Act requires that all carriers and their em- 
ployees shall give each other at least 30 days’ written notice of any 
intended change in a labor agreement. Criminal penalties are im- 
posed upon the carriers for failure to give such notice 5 no penalties are 
imposed upon the unions.®® Withm 10 days after such notice is given 
the parties shall agree upon a place for holding the meetings to discuss 

“ William R. Leiserson, ConaUatton Act of 1941, Hearmgs before the Senate Com- 
mittee on Education and Labor, p. 89 

Act of May 20, 1926, 44 Stat 577, Act of June 21, 1934, 48 Stat. 1185 
Act of June 21, 1934, 48 Stat 1185, Secs 2 (sixth, seventh, and tenth) and 6 
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such changes. In case a dispute over the terms and conditions of em- 
ployment IS not settled by direct conference between the parties, the 
National Mediation Board has jurisdiction to attempt to mediate the 
controversy. 

The present National Mediation Board was established by the act 
of 1934 is composed of three persons appointed by the President 
by and with the advice and consent of the Senate.®® No more than two 
of its members can be of the same political party. Either party to a 
dispute can bring it to the Board, or the Board can assume jurisdic- 
tion on its own motion when it believes an emergency situation exists. 
If mediation fails, the Board is directed to offer arbitration. Both 
parties must agree before a dispute can be submitted to arbitration. 
If arbitration is refused, the jurisdiction of the Board is exhausted. 

Thus the Board attempts to mediate or to facilitate the arbitra- 
tion of disputes before a strike or a threat of a strike develops. It does 
not attempt to mediate strikes. During the period in which the Board 
has a case before it and for 30 days thereafter, neither party to the 
dispute can change the working conditions or terms of employment.®^ 
If the Board does not secure a settlement by any of these means, and 
if an emergency is threatened by the possibility of a strike, the Presi- 
dent may appoint a special emergency board to report on the facts of 
the controversy. The terms and conditions of employment cannot 
be changed for 30 days after the case has been submitted to a special 
emergency board, nor can such a change be made for 30 days after the 
Board has rendered its report. Again, penalties can be applied only 
against the carrier for changing the terms of employment in violation 
of the act.®® There is nothing in this act that in any way limits the 
right of employees to strike.®® But in at least one instance the Board 
told striking employees who had not exhausted the procedures of the 
act that they could not secure the benefits of the act while on strike.®^ 
The significance of this warning is not readily apparent. 

The objective of the act is to delay any change in the terms of 


” The same. 

Sec 2 (seventh and tenth) and Sec 5. Sec. 5 (first b) imposed this obligation 
on both earners and employees, but a failure to comply involves penalties only for 
the employer 

” Act of May 20, 1926, 44 Stat 586, Sec. 10 
The same, Sec, 2 (tenth) . 

Third, Annual Refort of the National Mediation Board (1937)) p 4- 
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employment that is desired by the carrier and opposed by the workers, 
so long as any possibility o£ peaceful settlement exists. By preventing 
the parties from modifying the terms of employment by unilateral 
action, the act seeks to avoid the possibility that mediation may be 
interrupted by a strike, while there is any possibility of arriving at a 
peaceful settlement. 

Mediation has been preferred 
to arbitration- 

In Its first nine years of existence, the National Mediation Board has 
had before it 1,590 mediation cases. Over half of these (843) were 
settled by agreement arrived at through mediation. The proportion of 
cases successfully settled by its mediation has increased from 35 per 
cent in 1935 to more than 53 per cent in 1944.®® Five hundred and 
twenty-three cases were withdrawn prior to or during the mediation 
process, thus indicating that some form of settlement had been secured 
before the Board had brought its work to completion. Thirty-seven 
cases were settled by arbitration, and 42 cases were settled only after 
the creation of emergency boards.®® 

Under the Railway Labor Act the parties do not appear to be 
obliged to submit a dispute to arbitration. But the Supreme Court has 
held that if a carrier refuses to submit a dispute to arbitration at the 
request of its employees, the railroad cannot subsequently secure an 
injunction restraining the striking employees from damaging its pro- 
perty,*® The Norris-LaGuardia Anti-Injunction Act of 1932 provides 
that no injunction can be issued unless a complainant has made every 
reasonable effort to settle the dispute, either by negotiation or with the 
aid of available government machinery for mediation or voluntary 
arbitration.*^ The courts, held that the arbitration provisions of the 
Railway Labor Act fall within the category of available governmental 
machinery for voluntary arbitration. 

Arbitration is not widely used as a method of settling disputes under 
this act. When the Board fails to persuade the parties to accept its 

2 Tenth Annual Refort of the National Mediation Board (1944), p 13. 

The same. 

Brotherhood of Railroad Trainmen v Toledo^ Peoria and Western Ry^ Co, 321 
US 50 (1944)* 

Act of Mar 23, 1932, 47 Stat 72, Sec. 8 
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mediation, it is directed to urge arbitration. Boards of arbitration may 
consist of three or eight members, divided equally between representa- 
tives of each party and neutral members. If the disputants cannot 
agree upon the neutral members, the National Mediation Board can 
name them. The award of the arbitrator is final and enforceable in the 
United States district courts. In the past nine years arbitration has 
been proposed by the Board 165 times, but only 37 cases actually have 
been settled by this method. The carriers have refused arbitration in 
81 cases j the unions declined in ii, and in 36 instances both parties 
have refused to arbitrate. It may be significant that a very large pro- 
portion of the arbitration awards have been in favor of the unions/^ 

Emergency boards have 
frevenied strikes. 

Since the present Railway Labor Act was enacted in 1934, only 38 
emergency boards have been created. If the National Mediation Board 
fails to mediate a dispute, and if the parties refuse to arbitrate it, the 
Board can, if it desires, certify to the President that the dispute 
threatens to deprive a substantial section of the country of essential 
transportation. If he desires, the President then can appoint an 
emergency board. The board is directed only to investigate and to 
report to the President concerning the dispute.^® Nothing in the law 
makes the recommendations of a board binding on either party, but 
seldom have the parties disregarded them. For the duration of the 
war, the President created in 1943, a continuing emergency panel of 
nine men capable of serving on emergency boards.**^ The Presidential 
order provided that if a dispute were not settled by the procedures 
established by the Railway Labor Act, the representatives of the 
employees could inform the chairman of the panel of this fact, and if 
he felt the dispute was likely to interfere with the prosecution of the 
war, he could appoint an emergency board consisting of three members 
of the panel. Thus during the war it was not necessary for the em- 
ployees to threaten to strike before an emergency board could be set 

Since the present National Mediation Board was established, there 

Data g-athered from the annual reports of the Board 

"^Act of May zo, 19Z6, 44 Stat. 586, Sec. 10 

Executive Order No 9172, May 22, 1942, Federal Register y Vol. 7, p. 3913. 
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have been seven strikes on rail carriers (only one of these was a Class 
I road) one in an express company, and one on an airline. But in only 
one of the nine strikes had the dispute been referred to an emergency 
board. In another case it was referred to the National War Labor 
Board. 

The recommendations of emergency boards are not always based 
on the merits of the controversy. At times the boards are guided by 
what is needed to placate the parties and settle the dispute without a 
strike. Thus m one case where a carrier offered the workers an increase 
in the hourly rate in return for the relaxation of certain rules that it 
believed to be onerous, the board observed: ^‘The result of these rules 
has been to interfere seriously with the most practical and economical 
operation of the railroad in the rendering of reasonable service to its 
patrons.” But nevertheless the board opposed the proposal because 
it meant ^^a complete breakdown of many years of organizing effort.”^® 

Another comparable recommendation was made in 1938. The car- 
riers desired a general wage reduction, and the unions opposed it. The 
emergency board refused to recommend any wage reduction. The 
Board said that it was not interested or concerned with the earnings of 
the carriers. It also stated that it would not consider a decline in the 
cost of livmg a justification for wage reductions.'*® 

Although determinations of emergency boards are only advisory, 
seldom have the parties disregarded them. But within the last few 
years, neither labor nor the government has considered the recom- 
mendations to be conclusive. In 1941 the operating unions desired a 
general wage increase, and ultimately an emergency board was ap- 
pointed, This board granted a large part of the demands of the 
unions. It stated that it was granting these demands as a matter of 
*^temporary expediency.” Nevertheless the unions threatened to strike, 
and President Roosevelt requested the emergency board to take addi- 
tional evidence. The board, after taking more evidence, finally settled 
the case by mediation, and the workers secured practically all their 
demands.^’' 

In 1943 emergency boards were used in the dispute between the 

^ Dectsion of emergency hoard m the Kansas CUy Southern Railroad Case^ Oct. 

Atchison, Tofeha^ and Santa Fe Ry, Co Case, Oct 29, 1938. 

^ Re'port of Emergency Board A f 'pointed Nov, 5, 1941, 
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carriers and the nonoperating employees and also in the controversy 
involving the operating unions. In the case of the nonoperating em- 
ployees the board appointed on February 20, 1943, recommended an 
increase of approximately 8 cents an hour/® The Director of Eco- 
nomic Stabilization opposed this increase, because it was too large. 
Although the workers thought it was too small, they were willing to 
accept it.^® As a consequence the President created another board to 
consider the case.®® This board gave the employees increases of from 
4 to 10 cents an hour.®^ The employees objected, took a strike vote, set 
a date for a strike, and then the President intervened. He finally 
granted them increases of from 9 to 1 1 cents an hour, although he had 
opposed the recommendation of the emergency board that gave them 
an increase of 8 cents an hour. The President also gave increases of 
approximately the same amount to the operating employees, although 
an emergency board had recommended a much smaller increase.®® 
The National Mediation Board was set up at the joint request of 
the carriers and the unions. In rail transportation there has been a 
long tradition of collective bargaining, and the unions know that public 
opinion would not favor a major strike on any significant interstate 
carrier. The workers also have not been anxious to strike, because of 
the fear of a loss of seniority, which is very important under the operat- 
ing rules. But the workers are in a position to get a large part of 
their demands without making good a strike threat. Under the present 
system of industry-wide bargaining, a strike would tie up almost all 
railroads. The National Mediation Board has apparently been very 
successful in settling peacefully labor disputes arising out of the 
negotiation of new contracts. This success has been achieved primarily 
through mediation rather than arbitration or the use of emergency 
boards. The railroads’ freedom from strikes probably has been at some 
cost to the public, because of increased wages and uneconomic working 
conditions on the carriers. What this additional cost has been is difii- 
cult to assess. 

^ Refort of Emergency Board Affomted Feb 20, 1943 
Georg-e B Harrison in Railway WageSy Hearings before the Senate Committee on 
Interstate Commerce, 78 Cong i sess, p. io8 
“^Executive Order No 9388, Oct 16, 1943, Federal Register, Vol 8, p 14105. 
^^Refort of Emergency Board Affomted Oct 16, 1943 
Monthly Labor Review^ Vol 58 (1944), p. 611 
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C. The National Railroad Adjustment Board 

For the final settlement of disputes arising out of existing collective 
agreements between railroads and their employees, the Railway 
Labor Act of 1934 provided for the establishment of a National Rail- 
road Adjustment Board.®^ This Board consists of 36 members, 18 of 
whom are chosen by railroad labor unions, and a like number by the 
carriers. The members of the Board are employees of the group they 
represent, and not of the government. The Board sits In four divisions, 
on each of which the earners and the unions are equally represented. 
Each division has jurisdiction over specific types of employees. If the 
division Is evenly divided in any case, it can appoint a neutral member 
to sit with the regular members to determine the case. If it fails to 
agree upon a neutral member, the National Mediation Board can 
appoint one.®* 

The Board engages in 
comfulsory arbitration. 

This Board is the only permanent agency actually engaged In com- 
pulsory arbitration in the United States. Its jurisdiction can be invoked 
by either party. The Board issues binding judgments, enforceable in 
the courts against the defendant, though he never accepted the juris- 
diction of the Board. It can consider all grievances and controversies 
arising out of the interpretation and application of agreements. The 
Board early held that it would not consider any grievances that did not 
arise out of existing agreements, although the act would seem to indi- 
cate that it was to have jurisdiction over such grievances.®® 

There is some question concerning the exact function of the Board. 
The labor members contend that its function is one of adjustment 
rather than adjudication. They argue that its work is at least primarily 
the settlement of disputes by negotiation and adjustment. It is their 

The Railway Labor Act of 1926 provided for the creation of system adjustment 
boards and a National Adjustment Board The National Adjustment Board never was 
set up because the carriers opposed its creation for several reasons First, the creation 
of a national adjustment board as ag-ainst system adjustment boards would have 
facilitated the creation of national railroad labor unions as against system-wide labor 
unions. In the second place, the carriers with small profits did not care to see a na- 
tional board established for fear it would give encouragement to rules and practices 
that would be more costly than they believed they were able to afford 

^ Act of June 21, 1934, 48 Stat. 1189, Sec. 3. 

®The same, Sec. 3 (first) (i). 
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contention that a division of the Board does not become an arbitral 
body iintil a neutral member has been added. The carriers contend that 
its functions are only adjudicative. The Board itself has not been too 
clear on this question. The word ^^adjustmenP^ in its title would give 
some weight to labor’s contention. The procedures used and type of 
proof required tend to indicate either that the Board gives some sup- 
port to labor’s claim or that it has not clearly envisaged the problem.®® 
The jurisdiction of the Board is not exclusive. Labor can always strike 
in order to attempt to enforce its interpretation of a contract, and 
instead of bringing a case before the Board, either side can sue in the 
courts.®^ But once a proceeding has been brought before the Board by 
one party, the other cannot seek to have it adjudicated in the courts.®® 
Over 80 per cent of the cases considered by the divisions have been 
brought by the unions, and close to 20 per cent have been brought 
jointly by the carriers and the unions.®® Rarely does a carrier bring 
a case of its own volition. Possibly the explanation of the small number 
of cases brought by the carriers lies in the fact that over 67 per cent of 
the judgments of the several divisions of the Board are in favor of 
the employees.®® 

Individual employees cannot brmg cases before 
the National Railroad Adjustment Board. 

It is almost impossible for an individual employee to bring a case 
before the Board. Practically all cases are brought by unions, although 
the act does not limit the jurisdiction of the Board to cases brought 
by unions. Generally when a case is brought by an individual work- 
man, the labor members of the division refuse to take jurisdiction, the 
employer members vote in favor of considering it, the division is 
equally divided, and consequently does nothing.®^ The refusal of the 

A dmmtstrative Procedures tn Government Agenctes, S Doc 10, 77 Cong i sess, 

Pt 4, pp. 5-6. 

Moore v Jllmots Central R R, 312 US. 630 (1941) 

Washington Terminal Co, v Bosvjelly 319 US 732 (1943). 

S Doc 105 Pt. 4, p II. 

H Spencer, The National Railroad Ad'justment Board (1939)5 pp 50-5I5 
and Department of Labor-Federal Security Agency Appropriation Bill for 1946^ 
Hearings before the House Committee on Appropriations, 79 Cong, i sess , Pt i, 
P* 473 

S Doc 10, Pt 4, p 7 In one case a district court issued a mandamus to compel 
a division of the Board to take a case brought by an individual, Patterson v Chicago 
and Eastern Illmots Railroad Co, 7 CCH Labor Cases 61, 768 (1943) 
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Board to consider cases of individual employees does not seem to be 
in accord with the law. There is nothing in the act to justify it, and 
the agreements or rules and regulations that the Board applies govern 
all employees, whether or not they belong to a union.®^ Of course the 
labor members of the Board are all chosen by trade unions. It is 
possible that these members have adopted this policy in order to make 
union membership more attractive. 

The carriers cannot themselves 
affeal from the decisions of the Board. 

The dedsion of the Board can be enforced by a judgment of a 
district court, and in such enforcement proceedings its awards are 
considered prima faae evidence of their own validity. This enforce- 
ment proceeding is the only method of appealing the decision of 
the Board to the courts. Only if the carrier refuses to obey the award, 
and if the union seeks to have it enforced judicially, can the carrier 
get the decision reviewed by a court. But if the carrier refuses to com- 
ply with the award, labor rarely uses the enforcement method pro- 
vided in the law 5 instead the union generally threatens a strike and 
ultimately secures the appointment of an emergency board to consider 
the matter.®^ Thus practically there is no judicial review for the 
carriers. Unless the unions desire to enforce an award through the 
courts, the carriers cannot get judicial review in any case. 

It appears that the Board has performed its function m a reasonably 
satisfactory manner. It has been used more frequently than has the 
procedure for the arbitration of disputes as to interests. 

D. The Maritime Labor Board 

In 1936 when Congress sought to revitalize the merchant marine 
by a new program of subsidies, labor relations in the shipping industry 
were in a chaotic condition. There were several rival unions existent, 
and each had a noticeable lack of discipline over its workers. Quickies 
and sit-down strikes were prevalent. The United States Maritime 
Commission stated. 

Labor conditions in the American merchant marine are deplorable. 

°“Sec- 3 (first) (1) which refers to disputes between an employee or a group of 
employees and a carrier seems to lend support to this view 

Spencer, The Nattonal Railroad. Adjustment Boardy pp 55-58, and S Doc 10, 
Pt. 4, p 6. 



SETTLEMENT OF DISPUTES 


247 


Unless something is done to reduce interunion friction, to increase the 
efficiency of our crews, and to restore order and discipline upon our ships, 
all Government efforts to develop a strong American fleet will be futile. . . . 


Order and discipline have in many cases disappeared. . . . Vessels have 
been delayed by the frequent use of the ^^sit down” and ^‘quickie.” . . . 

The present situation is complicated by conflicts now raging between 
the different unions. . . 

More than i^ioofioo man-days were lost annually in strikes in the 
shipping industry in both 1936 and 1937.^® 

The Maritime Commission urged Congress in 1937 to bring the 
shipping industry under the Railway Labor Act of 1934, but neither 
the shippers nor the unions looked with favor upon even the moderate 
form of compulsion provided by the act.®® Consequently as a com- 
promise Congress in 1938 created the Maritime Labor Board. This 
Board was composed of three members appointed by the President by 
and with the advice and consent of the Senate. It was given the tasks 
of encouraging collective bargaining and of mediating labor disputes 
in the maritime industry. The Board could intervene on its own initia- 
tive, or it could be called m by either party.®’’ 

T/ie composition of the Board and the nature of 
its powers made it ineffective. 

The President appointed to the Board three men each of whom had 
a very definite labor background. Louis Bloch had been Industrial 
Commissioner of California, and he had been endorsed for the posi- 
tion by both John L. Lewis and Harry Bridges.®® Another member, 
C. E. Seehorn, had been president of the Railroad Firemen’s Union 
for a number of years. Robert Bruere, the chairman, had a long 
record as a social worker, and his sympathy for trade unionism was 
well known. Partly as a consequence of its membership, the Board 

^ United States Mantime Commission, Economic Survey of the American Merchant 
M^ine (i 937 )> PP 43 , 4^, 47 - 

® Refort of the Maritime Labor Board (1940), p 249 

^Amending MercJiant Marine Act 195 < 5 , Hearing’s before the House Committee 
on Merchant Marine and Fishenes, 75 Cong. 2 sess., pp. 13-17 

*^Act of June 23, 1938, 52 Stat. 967, Secs. 1001-10 

“ Statement of Commissioner Bloch, Maritime Labor Boards Hearings before the 
Senate Committee on Commerce, 77 Cong*, i sess,, p. 91. 
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did not have the fxiU confidence of the employers, the A.F. of L. 
unions, and the independent labor organizations. 

Its primary task was to encourage collective bargaining. It was also 
empowered to attempt to mediate disputes, and if mediation failed, 
it was to urge arbitration. All labor agreements in the maritime in- 
dustry had to be filed with the Board. When an agreement was about 
to expire, the Board sought to intervene in the process of negotiating 
a renewal and attempted to bring the parties together before any 
dispute actually arose.®® Its authority to mediate in no way limited the 
jurisdiction of the Conciliation Service 5 the two agencies exercised 
concurrent jurisdiction. 

In three years it considered 195 mediation cases. Only 34 of these 
were referred to it by the employers, 91 were referred by unions, 16 
were jointly submitted, the Board took action on its motion In 39 cases, 
and 1 5 were referred to it by other bodies. During this same period, 
the Conaliation Service handled 326 disputes In the shipping mdustry 
or almost 70 per cent more than the Board.’’® 

There is reason for believing that parties to disputes sometimes 
shopped around between the Board and the Conciliation Service, to 
see which would offer the more attractive terms of settlement,'^^ The 
Conciliation Service had been active In this field before the Board 
was established, and it Is natural that more disputes would be brought 
to it than to the new agency, especially when the latter did not have 
the full confidence of all parties. 

This Board Incurred the enmity of the shipping industry in a 
number of ways. In the San Francisco shipping clerks^ strike in 
1939-40, the Board publicly blamed the shipping companies for 
causing the dispute.’'^ On the other hand, the Board refused to repri- 
mand unions for calling quickies and sit-down strikes in viola- 
tion of contracts.^® To increase the workers’ bargaining power the 
Board recommended the repeal of the mutiny laws which limited the 
right to strike.’’^ 

®^The same, pp 14-15. 

™ The same, p 90. 

Extension of Certain Provisions of Title X, Merchant Marine Act^ 1^36^ S Kept 
457) 77 Cong i sess , p zj. 

Statement of Commissioner Bloch, Maritime Labor Board, Hearings before the 
Senate Committee on Commerce, pp 55 and 91. 

”The same 

The same, p, 17. 
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The employers did not seem to trust the Board. Twenty-two agree- 
ments between the shipping associations on the Pacific Coast and labor 
unions provided for the arbitration of all disputes under them by an 
arbitrator to be designated by an outside body. No one of these 
agreements provided for the designation of arbitrators by the Mari- 
time Labor Board.^® Twenty of them provided for the designation of 
arbitrators by the Department of Labor, two provided for their 
selection by local organizations. 

Its failure to win the full confidence of both the employers and the 
employees was a major difficulty with the Maritime Labor Board. 
There were three reasons for this lack of confidence. It was charged 
with the tasks both of promoting collective bargaining and of mediat- 
ing labor disputes in the maritime Industry. A mediation agency was 
directed to promote collective bargaining. By performing this function 
the Board built up the bargaining power of the workers, and it is not 
surprising that the employers considered this activity to be disad- 
vantageous to them. Consequently, since the Board was charged with 
the performance of these two tasks, it was difficult for the employers 
to view it as impartial. Secondly, in selecting the members of the 
Board, the emphasis appears to have been on its function of promoting 
collective bargaining rather than on mediation. This emphasis tended 
to reduce the employer’s confidence in it. Another factor working In 
the same direction was its practice of publicly blaming employers for 
failing to settle disputes in conformity with its wishes, while refusing 
to do the same where a union refused to follow its recommendations. 

Originally the Board was created for only a three-year period, 
which ended In 1941, but it sought to become a permanent agency. 
The House of Representatives voted to extend its life without added 
powers. The Senate, however, regarded its mixture of authority to 
mediate and to encourage collective bargaining as being in conflict with 
impartial mediation.^^ As a result, its existence was extended for only 
one year, and it was given no power to mediate labor disputes. In 
July 1942 its life ended. 

m. THE PRESIDENT AND LABOR DISPUTES 

Although the President’s role in the settlement of labor disputes 

” The same, p 56 
Rept. 457, p. 3. 
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cannot be evaluated at present because of a lack of published data, 
President F. D. Roosevelt was much more active in this field than 
any of his predecessors/^ He intervened in no less than four labor 
disputes each year after 1933. Presidential intervention has taken three 
mam forms; (i) he has attempted to mediate disputes himself or 
through specially selected agents j (2) adverse publicity has been 
threatened against parties who were unwilling to engage in peaceful 
settlements^ and (3) he has sought to facilitate arbitration, or on his 
own initiative he has stated what he considered a proper solution of 
a controversy. These major methods used by the President are not 
entirely separable j several of them have been used m adjusting a 
single dispute. 

Attemfts dt conciliation 
have had some success. 

The early action of the President in the Pacific Coast Longshore- 
men's dispute in 1934 is an example of an attempt to urge the parties 
to continue to negotiate and to refrain from striking. Despite such 
urgings, a strike ultimately occurred and further steps were required.^® 
He did not secure any better results with these methods in the auto- 
mobile strike in 1937.*^® 

When the contract between the UMWA and the bituminous coal 
producers was about to expire at the end of March 1943, President 
Roosevelt urged the parties to extend the existing agreement indefi- 
nitely, to continue negotiations, and to make retroactive any changes 
in wages.®^ The parties agreed to extend the existing agreement for 
only one month. 

In a steel strike in 1934 the President first designated Secretary 
of Labor Perkins to mediate the dispute,®^ and when she did not get 
results, he appointed a special Steel Labor Relations Board to settle 
the matter. This was helpful in settling the dispute.®^ In the ^^Little 
Steel” strike in 1937, he appointed a special mediation board headed 
by Charles P. Taft.®® Before he set up this mediation board the 

^ Edwin Berman, Labor Dtsfutes and the President of the United States (1924). 
The Public Papers and Addresses of Prankltn D Roose^velt, ips4 (1938), p. 157 
The Public Papers and Addresses of Franklm D Roosevelt, zg^y (1941), p. 20 

^ Nevo York Times, Mar. 30, 1943. 

^ The Public Papers and Addresses of Prankltn D Roosevelt, jg34 (1938), p. 305 

“ The same, p. 310 

^ The Public Papers and Addresses of Franklin D, Roosevelt, zg^y (1941), 
pp. 270-71, 
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President expressed his opposition to the employers^ stand conse- 
quently this board^s lack of success is not surprising. 

With the expiration of the bituminous coal collective agreement at 
the end of March 1939, a coal strike occurred. In the negotiations 
which continued during the strike, the main issue was the miners’ 
demand for a union shop. When the negotiations appeared to be break- 
ing down, the President got both parties to confer jointly with him, 
and on the day following this meeting the producers signed a contract 
containing the union shop provision demanded by the miners.®® 

The threat of unfavorable fubhaty has 
not always had the desired results* 

Only a few examples of the use of unfavorable publicity for one or 
both parties to a dispute will be given. In the sit-down in the General 
Motors plants in 1937, the Department of Labor asked Mr. Sloan, the 
head of the corporation, to come to Washington to meet with union 
leaders and representatives of the Department 5 but Mr. Sloan said 
he would do it only if the President asked him. The President then 
stated at his press conference: was not only disappointed in the re- 
fusal of Mr. Sloan to come down here, but I regarded it as a very 
unfortunate decision on his part.”®® When the ^^Little Steel” com- 
panies, in June 1937, refused to make a written agreement with the 
Steel Workers’ Organizing Committee, the President stated at a press 
conference that those who made agreements should be willing to put 
them in writing.®'^ 

When a railroad strike was threatened in December 1943 ^ 
President asserted that if labor were not reasonable in its demands, he 
would make a radio broadcast giving them a tongue lashing, and if the 
carriers would not yield, he would seize the roads. Although the 
carriers were willing to accept his oifer to arbitrate, and although many 
of the unions were not willing to do so, he never made a speech at- 
tacking the unions, but he did seize the roads. 

During the bituminous coal strikes in 1943 ? attacked the coal 
miners and their leaders in a number of public statements.®® Never- 
theless the miners won most of their demands. 

^ Nevj York Times, June 16, 1937. 

The Public Pafers and Addresses of FrankUn D, Roosevelt^ igs9 (i 94 i)j 
pp 304-05 

“ The Public Papers and Addresses of Franklin D Roosevelt, ig^y (1941), p 20. 

New York Times, June 16, 1937. 

^ New York Times, May 3, and June 24, 194-3* 
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The President has urged arbitration 
or himself acted as arbitrator. 

Several times the President practically insisted that the parties to 
a dispute submit it to arbitration. When the National Defense Media- 
tion Board refused to grant a union shop in the captive mines, John 
L. Lewis threatened a strike. The President stated during the con- 
troversy that the United States would never compel a man to join 
a union.^® Consequently it was not surprising that when the President 
urged arbitration, Mr, Lewis declined. Only when the President 
suggested Mr. J. R. Steelman, the head of the Conciliation Service, 
as the arbitrator, did Lewis agree to the proposal. Mr. Steelman 
rendered a decision in favor of the union shop.®® 

To settle the railroad strike threatened in November 1941, the 
President insisted on the use of arbitration. On the ground of “practi- 
cal expediency” the President's emergency board had recommended a 
wage increase. This increase in wages was not as large as the workers 
desired, so they threatened to strike. The President finally got both 
parties to submit the dispute to the emergency board again. The 
board finally secured a settlement that was more favorable to the 
workers than the original decision.®^ 

In the settlement of the railroad wage dispute in December 1943, 
the President insisted upon arbitration and actually acted as arbitrator 
himself. In the case of nonoperating unions, the Director of Economic 
Stabilization had set aside a recommendation of an emergency board 
for an 8-cents an hour increase on the ground that it was inflationary. A 
second emergency board justified a smaller increase, which the workers 
refused to accept, and they then voted to strike. The operating unions 
also voted to strike, because of an unsatisfactory decision of an 
emergency board relative to a wage increase. On the day before the 
National Mediation Board was going to intervene, the President 
called all the parties to a meeting at the White House. After several 
days of negotiating, the President proposed that he personally be 
authorized to arbitrate the dispute. On December 23 two of the 
operating unions agreed to have him arbitrate it, while the others 

^ New York Times, Nov. 14, 1941. 

^The same, Dec. 8, 1941. 

®^The same, Dec. 2, 1941 
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refused. Exactly what was to be arbitrated was never clear to all 
parties. The President gave these two unions increases of from 9 to 1 1 
cents an hour, plus a week’s vacation with pay, and on the same day 
(December 27) he took over the railroads.®^ Subsequently the other 
unions called off the strike, and they ultimately got terms comparable 
to those given to the first two unions. They thus secured a wage 
increase greater^ than the one which the administration denied therti 
because it was inflationary. 

In the bituminous coal strikes in 1943, President Ropsevelt in- 
tervened several times to compel the UMWA to submit to the juris- 
diction of the National War Labor Board and to abide by its decision. 
After four strikes, the seizure of the mines on two occasions, and 
several statements by the President criticizing the miners, they got 
from the government most of the demands that the National War 
Labor Board originally refused to grant. 

The President attempted on several occasions to suggest what he 
considered a proper solution of a dispute. In September 1933 a con- 
troversy arose concerning the application of the bituminous coal code 
to the captive mines. The President declared that the code applied to 
the mines and that the union shop and the check-off should be 
granted.®^ Ultimately a contract was signed embodying these terms.®^ 

The 1934 automobile strike involved the question of the exclusive 
bargaining rights of a union representing a majority of the workers. 
The President insisted on a settlement on the basis of minority repre- 
sentation. Although the A.F. of L. vigorously opposed it, this settle- 
ment was adopted.®® 

The railroads and the unions agreed in 1933 to a lO per cent wage 
reduction to last until June 30, 1934. When this agreement was about 
to expire, the union wished to terminate it, thus restoring the previous 
wages, while the carriers desired a 22^4 per cent wage reduction. On 
at least two occasions the President urged both sides to continue the 

”What constitutes a week’s vacation with pay is not simple in the case of the 
operating* unions because of the nature of their members’ employment. In the case 
of some unions they got seven days with pay, and others got the earnings during a 
seven-day period, New York Times, May i8, 1944 

^ The Public Pafers and Addresses of Frankhn D, Roosevelt, (193^)1 P 383. 

The same, p 439. 

The same, pp 1 66-68 
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existing lO per cent reduction.®^ Finally, the President announced an 
agreement providing for the gradual termination of the reduction by 
April I, 1935 ” 

In order to permit Congress to pass the National Bituminous Coal 
Act in 1935, President Roosevelt urged the mine operators and the 
unions to continue until September 16, 1935 their contract that ex- 
pired on March 31, 1935. This was done, thus averting a strike, and 
after the passage of the act a new contract was made pro\dding for a 
wage increase.^® 

Thus it appears that in recent years the President has exercised a 
considerable personal role in endeavoring to settle labor disputes. On 
occasion he intervened before the exhaustion of all other peaceful 
remedies established by Congress. The President relied more upon 
his personal prestige than upon any definite grant of constitutional or 
statutory authority. From this discussion it is evident that any Presi- 
dent, if he is so minded, could through personal expression of opinions 
or through his influence on officials of regular government agencies 
influence the settlement of labor disputes to a greater or less extent. 

The following chapter will deal with the special machinery created 
durmg World War II, to assist in the peaceful settlement of labor 
disputes. That discussion will be followed by a general summary of 
the policy of government toward the peaceful adjustment of industrial 
disputes. 

^ The Tuhltc Pa'pers and. Addresses of Franklin D, Roosevelt^ (i 93 S), pp 

97-985 187 

The same, p. 201. 

^The Public Papers and Addresses of Franklin T> Roosevelt^ 1935 (193^)5 
pp 306-07. 



CHAPTER X 


MACHINERY FOR THE ADJUSTMENT OF 
WARTIME LABOR DISPUTES 

After the development of the defense emergency in 1941, two 
major agencies were established to facilitate the peaceful settle- 
ment of labor disputes, the National Defense Mediation Board and the 
National War Labor Board. Furthermore some of the agencies con- 
cerned with war production developed their own staffs to facilitate 
the maintenance of good industrial relations between war contractors 
and their employees. The War Department, the Navy, and the War 
Production Board had such units.^ 

In the process of advising on industrial relations these organizations 
sometimes engaged in conciliation, and consequently there was some 
overlap between their work and that of the Conciliation Service.^ But 
the methods of these new agencies differed from those of the perma- 
nent Conciliation Service. The units operating in the field of war pro- 
duction generally participated in the adjustment of a dispute before a 
strike or a threat of a strike developed, whereas the Conciliation Serv- 
ice normally is called in only after a strike has been threatened.^ In 
addition the war agencies were m a position to exercise a certain amount 
of subtle coercion on both parties to a dispute. Recalcitrant employers 
could be threatened with the potentiality that their contracts might be 
canceled if they refused to accept suggestions for a solution. The 
Army and Navy largely used officer personnel in their industrial rela- 
tions work. One reason for their utilization was the belief that sug- 
gestions coming from a uniformed officer might carry added weight 
with the workers. 

I. THE NATIONAL DEFENSE MEDIATION BOARD 
A wave of strikes m the early part of 1941 stimulated congressional 
demands for legislation to curb work stoppages in defense industries. 

^National War Agencies Affrofrtation Bill for 1944, Hearings before the House 
Committee on Appropriations Pt i, 78 Cong i sess., pp 1 170-71 

^ Defartment of Labor-Federal Security Agency A'p'pro'pnatton Bill for 1946^ 
Hearings before the House Committee on Appropriations, Pt. i, 79 Cong i sess, 
pp 86-90 

^National War Agencies A f fro f nation Bill for 1945, Hearings before the House 
Committee on Appropriations Pt i, 78 Cong 2 sess, p 691, 

^55 
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Consequently on March 19, 1941, by executive order, President 
Roosevelt created the National Defense Mediation Board/ It was 
composed of ii members: 3 representing the public, 4 representing 
mdustry, and 4 representing labor. 

This Board could take jurisdiction only over such disputes as were 
certified to it by the Secretary of Labor. The Secretary of Labor was 
directed to certify to the Board any dispute between employers and 
employees that threatened to obstruct or burden the production of 
materials for national defense if it could not be settled by the Con- 
ciliation Service. The Board was given the authority to attempt to 
settle such disputes by any available meajos. It could offer conciliation 
or voluntary arbitration, and if these efforts failed, it was empowered 
to take testimony and make public recommendations. If a case was one 
that should be considered by NLRB, the National Defense Mediation 
Board could urge that agency to consider it at the earliest possible 
moment. 

The Defense Mediation Board engaged m 
hath mediation and arbitration. 

While the Board actually considered conciliation its major function, 
it was directed to make recommendations for the final determination 
of a case if mediation failed. This latter method of settlement actually 
amounted to arbitration.® 

The relative significance and effectiveness of conciliation and arbi- 
tration is partly revealed by the number of cases settled by various 
means. Final settlements were secured in 96 of the cases that came 
before the Board from March 1941 to January 19423 10 cases were 
disposed of before they went to hearings and of the 86 cases settled 
after a hearing was held 22 were terminated by contracts voluntarily 
entered into by the parties without the assistance of the Boards 23 
were settled by an agreement after some help from the Board 3 30 
were concluded by recommendations from the Board 3 and ii were 
settled by other means,® It is not easy to distinguish between the 23 
cases settled by a contract formulated with some aid of the Board, and 

* Executive Order No 8617, Federal Register y Vol 6, p 1532. 

^ Bureau of Labor Statistics, Ref art on the Work of the National Defense Mediation 
Boardy Bureau of Labor Statistics Bulletin No 714 (1942), p. 19 This was prepared 
by employees of the Board at its request. 

‘^The same, p. 14 
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the 30 cases that were concluded on the basis of recommendations 
from the Board. Although the Board asserted that it would not inform 
the parties in advance of the recommendations it intended to make in 
a case, it would nevertheless tell them what it would not recommend.^ 
Consequently, the dividing line is not easily discernible between the 
cases settled by an agreement with some help, and those in which a 
recommendation was made. Probably the 23 closed by an agreement 
made with some aid from the Board represent those settled by con- 
ciliation, and the approximately 41 cases settled by recommendations 
of the Board and other means represent those where conciliation 
failed. Thus conciliation was successful in about 26 per cent of the 
cases heard by the Board.* 

No frincifles existed to gmde the 
Board in making recommendations* 

Neither in conciliating nor in making recommendations did the 
Board have any standards or rules on which to base its decisions. 
Neither Congress nor the President enunciated any principles for the 
settlement of disputes. And the Board itself did not develop any 
standards.^ When acting as a conciliator, the lack of standards was not 
so significant, because the settlement was essentially something the 
parties themselves developed and ratified. But in arbitration the 
determinations were made by the Board, inconsistencies were ap- 
parent, and the responsibility for them was on the Board. 

In cases involving the problem of union security, this lack of prin- 
ciples caused difficulty, for the board could not make up its mind 
whether to grant the union shop or merely the maintenance of union 
membership as a means of solving a specific case. In one case the 
Board granted a union shop,^^^ and as a result unions demanded it in 
other cases. When the United Mine Workers of America did not get 
a union shop in the captive mine case in November 1941/^ the CIO 
members withdrew from the Board. Concerning the reasons for this 
lack of standards the report on the Board’s activities observed: 

^ The same, p 22. 

® H. S. Kaltenborn, Government Adjustment of Labor Disfutes (1943), p. 93. 

* See quotations in the same, pp 23-33 

Bethlehem Steel Co , Shipbuilding: Division, No 37, Refort of the Work of the 
National Defense Mediation Board, p 160. 

“ Bituminous Coal Operators, Captive Mines, No 20-B, the same, p 1 1 8 
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... It was the opinion at least of the majority of the members, that 
the Board itself, being primarily a mediatory Board, could not consistently 
adopt a set policy upon a matter concerning which there was basic disagree- 
ment between employers and employees. To some extent this attitude was 
a true reflection of the mediatory nature of the Board. . . . The tri-partite 
composition of the Board explains much. It had not only to solve the 
controversy before it but to do it without disaffectmg the Board members. 
The difficulty arose where it was called upon to take positions which 
seriously offended one or the other group and which could not be fortified 
by a reference to a well-established governmental policy. , . . 

It IS probably correct to state that the Board did not adopt a fixed or 
mflexible attitude toward demands for the union shop or union main- 
tenance. Any such attitude would have excluded from consideration the 
intangibles which were important in a process in which mediation played 
so large a part: the relative strength of Ae opposed parties, the intensity of 
their attitude with respect to union security, the importance of the industry’s 
operations for national defense. . . 

Defects of organization and a lack of 
'power impaired the Board^s effectiveness. 

The jurisdiction of the National Defense Mediation Board was 
limited to such cases as were certified to it by the Secretary of Labor. 
Shortly after the Board was established, an informal committee was 
set up to recommend to the Secretary of Labor the specific cases that 
should be certified to the Board. The Conciliation Service, the Labor 
Division of the Office of Production Management, and the National 
Defense Mediation Board were represented on this committee. The 
Secretary of Labor acted upon its recommendations. 

All eleven members of the Mediation Board were part-time em- 
ployees. Normally a case was considered by a panel of three members* 
one public, one labor, and one employer member Since these part- 
time members normally regarded their job on the Board as secondary 
to their major employment, the Board had difficulty in securing the 
active participation of many of its members. In one instance, four 
successive labor members sat on one panel considering a specific case.^® 
A report on the operations of the Board prepared by members of its 
staff stated that the employer and employee members were not ex- 
pected to be impartial.^^ Thus Philip Murray, while a member of the 

The same, pp, 24, 2 8 

Refort on the Work of the National Defense Mediation Boards p 7 
’^The same, p. 21 
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Board In April 1941, left its sessions, put an alternate member in his 
place, and went to Pittsburgh to call a strike of the United Steel 
Workers of America in a case then pending before the Board/® 
Under the executive order the Board could in the last resort only 
recommend what it believed to be a proper solution of a case. It was 
given no power to compel either party to obey its recommendations. 
It did not have marked success in persuading the parties to follow 
these recommendations. In almost 30 per cent of the cases, strikes 
occurred after the Board took jurisdiction. In almost 20 per cent of the 
cases that the Board decided by formal recommendations, the union 
refused to abide by the determination. In several other instances the 
employers did not abide by the recommendations. In at least two 
instances the Board brought about compliance with Its order by 
threatening to secure the cancellation of war contracts. On three 
occasions, compliance with the Board^s order was secured by action of 
the President in taking over the employer’s plants. In one of these 
cases the President took the plant away from the employer, even 
though he was not the party who failed to comply with the Board’s 
recommendations. In the case of the captive bituminous coal mines, 
the United Mine Workers of America refused to accede to the recom- 
mendations of the Board. The CIO members of the Board withdrew 
and the President appointed a special board of arbitration to settle 
the case. This board finally decided the case in favor of the union. 
In at least a dozen instances, unions refused to abide by a recommenda- 
tion of the Board, but no action was taken to get them to obey.^® 
The Board was not entirely successful In preventing strikes in cases 
that came before it. Eighty-five separate strikes occurred in 72 cases out 

New York Ttmes, Apr, 6, 1941. Judge Charles E. Wyznski, formerly a public 
member of the National Defense Mediation Board and one-time Solicitor of the 
Department of Labor, advanced the following argument against partisan members of 
such boards ‘‘Then there are more fundamental objections which tend actually to 
weight the scales in favor of labor The labor representatives are more conscious of 
their identity with the labor litigant than the management representatives are con- 
scious of their identity with the employer litigant. The labor representatives also 
ordinarily are more skillful than the employer :^presentatives in the arts which pre- 
vail m the arbitration tribunals they know the terms better, they talk better on their 
feet or around the conference table, they know more of parliamentary or statutory 
law, frequently they have greater experience and wider contacts in the government. 
Also they are likely to have a program, whereas the employer representatives, if 
they have a program at all, arc likely to have a negative one ” ’Public Policy , III 
(1942) edited by C J Friedrich and Edward S. Mason, p 192 

Ref or t on the Work of the National Defense Meditation Boards pp 15-16. 
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of a total of III cases certified to In 61 disputes strikes were in 
progress when the controversy was referred to the Board. Twenty- 
four strikes occurred in cases after the Board had secured jurisdiction. 
Since strikes were in actual progress in more than 55 per cent of the 
cases certified to the Board, it often was confronted with a difficult 
situation for which it was not fully responsible. It will be recalled that 
the Board could take only cases certified by the Department of Labor, 
It would be natural for that Department to be hesitant to refer a case 
to the Board, since that would involve a confession of failure. Conse- 
quently it is possible that delay in certification might have made the 
task of the Board more difficult. 

n. NATIONAL WAR LABOR BOARD 

The usefulness of the National Defense Mediation Board ended 
upon the withdrawal of the CIO members after its decision in the 
captive coal case early in November 1941. When it appeared that Con- 
gress might enact anti-strike legislation a labor-management confer- 
ence was called by the White House on December 17, and this 
conference supposedly reached an agreement on certain phases of war- 
time labor policy.^® One item of this alleged agreement was that the 
President should establish a National War Labor Board. 

The War Labor Board was set uf by the President 
but subsequently was authorized by Congress, 

On January 12, 1942 by executive order, the President created a 
National War Labor Board composed of twelve members (four 
public, four labor, and four management), appointed by himself.^® It 
was given jurisdiction over all controversies that might affect war pro- 
duction. Subsequently, by the Executive Order of October 3, 1942, 
issued pursuant to the Price Stabilization Act of October 2, 1942, the^ 
President gave it authority to approve all wage increases where the 

In a number of cases more than one strike occurred 
^*The labor members offered the following" proposal: no strikes during the war, 
peaceful settlement of all disputes, and the creation of a war labor board. The em- 
ployers proposed these three points with an addition that the closed shop be not 
subject to arbitration. The labor members refused to support the employers’ resolution, 
and the employer members refused to support the labor resolution. Despite this 
deadlock, the President announced that the conference was agreed on the three points 
of the labor proposal* Memorandum on Deliberations of the War-Lahor Conference 
called by the President on December jy, 1941, 

^Executive Order No 9017, Federal Register^ Vol. 7, p 237 
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total annual remuneration was below Dispute cases were to 

be referred to the Board by the Conciliation Service, but the Board 
could take a case on its own motion without such a referral.^^ In the 
solution of any controversy the Board was directed to use mediation or 
voluntary arbitration, and if these failed it could resort to compulsory 
arbitration. The executive order provided that the Board was to 
settle finally all cases that come before it, but it said nothing concern- 
ing how the Board was to enforce its decisions. 

Congress gave statutory approval to the Board by the act of June 
25, 1943.^^ This law provided for the continuance of the Board as 
created by executive order. The Board was given authority to settle 
finally any dispute likely to cause substantial interference with the 
war effort. In such cases it was empowered to prescribe all conditions of 
employment, including wages and hours.^^ It was given the power 
to subpoena witnesses.^® Even under this legislation, the Board re- 
ceived no direct power to enforce its decisions. But the President was 
given the authority to seize any war plant where production was 
interrupted by a labor dispute.^® The act also required that where a 
labor dispute threatened war production, the employees should give 
notice of the existence of the dispute to the Secretary of Labor, the 
National Labor Relations Board, and the National War Labor Board. 
For thirty days after such notice, neither party could change the condi- 
tions of employment. And a strike could occur only after the National 
Labor Relations Board had taken a poll of the workers.^^ 

Under the executive order and the statute, the Board in effect had 
jurisdiction over all labor disputes affecting war production. The 
Board held that it could consider a labor dispute in any activity that 
might involve a strike. It said that it 

. . . takes judicial notice of the fact that any labor dispute of whatever 
nature which threatens to result in a strike or a lockout does, in fact, affect 
the prosecution of the war on the home front. 

^Executive Order No. 9250, Federal Regtster^ Vol. 7, p 7871. 

^ Only a very few cases have been taken by this means W. H. Davis, National War 
Agencies Apfrofnatton Billy 1945^ Hearings before the House Committee on Appro- 
priations Vol I, 78 Cong 2 sess., p. 24.7. 

*‘57 Stat. 163, 166, Sec. 7. 

^ The act prohibited a member from sitting in any case in which he had a direct 
interest The same, Sec. 7 (c). 

^'‘The same, Sec 7 (a) (2). 

“The same, Sec 7 (a) (3) (4). 

“The same. Sec 3 

”The same. Sec. 8. 
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. . . Thus a strike in a so-called non-essential industry, such as one of 
the service industries, is likely to have very serious consequences on industrial 
relations in the community, . . 

Organization and frocedures have 
added to the Board^s difficulties. 

Only the public members were full-time employees 5 the labor and 
industry members were only part-time employees, who drew most of 
their remuneration from their ordinary employment. Under such 
circumstances it was not surprising that the nonpublic members con- 
sidered themselves as the special representatives of their respective 
groups. And Mr. R. J. Thomas, a labor member said: don^t consider 
my job on the Board as working for the government. I am there to 
represent labor.”^^ 

Chairman Davis attempted to justify this attitude: “You don’t have 
a tripartite board unless you expect the labor members to represent 
the views of labor and the industry members to represent the views of 
industry. Representing these views we expect them to vote in the 
public interest.”®® In the light of this attitude the impartiality of the 
Board was not clearly established.®^ 

A procedural difficulty led workers to strike against the Board. Be- 
cause its docket was crowded, decisions were sometimes long delayed. 
Workers sometimes struck in order to get the Board to decide their 
case ahead of others.®^ A strike often had the desired result. If the 

^Reuben H. Donnally and Co, 7 WLR 198, 205 (1943). 

^ New York Times, July 29, 1944. 

^ The Dally News (Washington, D C.), Mar. 23, 1944 
One may raise the question of the impartiality o£ Chairman Davis, who is a 
public member “Mr O’Neal Would you say that one side more than the other side 
had a decision rendered in its favor by your board? Mr Davis Well, I think m 
all labor disputes there are more decisions in favor of the workers than there are 
m favor of the other group . Mr. O’Neal But that does not mean the man is 
necessarily always correct. Mr Davis . . After all people, over all, do not manu- 
facture the grounds for all of the complaints, if you see what I mean, there is 
usually some basis for the complaint” (First Sufflemental National Defense Affro- 
f nation Bill for Hearings before the House Committee on Appropriations, 

Pt I, 78 Cong. I sess , p 307). The general policy of the Board of granting a wage 
increase retroactively to the date of the employees’ request indicates that the Board 
assumes that any delay in the bargaining process was due exclusively to the employer. 
In Jenkins Bros., 14 WLR 254, decided in August 1944, an increase was made retro- 
active to November 1942, although it was based on regulation of the Director of 
Economic Stabilization issued on May 12, 1943 

^National War Agencies Affrofnatton Bill, 1^45, Hearings before the Senate 
Committee on Appropriations, 78 Cong. 2 sess, p 128, and Ninth Annual Refort of 
the National Labor Relations Board (1944), p 73 
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Board had put such a case at the bottom of its docket rather than 
give It special preference, the utility of such strikes would have dis- 
appeared. 

The policies actually applied by the Board already have been con- 
sidered in detail.^’ They related to two major problems: wage determi- 
nation and union security. It may be pointed out that the National 
War Labor Board was no more successful in clearly enunciating 
and consistently applying policies than its predecessor.^^ Neither Con- 
gress nor the President clearly determined the principles to be 
applied by the Board.®^ Thus the Board has been in the position of 
having to make policy itself. 

TBs National War Labor Board engaged in 
mediation^ arbitration^ and regulation. 

The Board represented a mixture of mediation, compulsory arbitra- 
tion, and regulatory action. In fixing maximum wages in voluntary 
wage adjustment cases, where it was acting under power conferred 
upon It under the act of October 2, 1942, it performed a regulatory 
function. In all dispute cases where its function was primarily arbitral, 
the Chairman testified that the Board first attempted to mediate the 
case.®® 

The type of mediation used by the Board deserves at least brief 
consideration. Generally it attempted to mediate a dispute that the 
Conciliation Service was unsuccessful in settling. Practically all dis- 
pute cases considered involved strikes or threats of strikes. In this 
respect again it resembles the Conciliation Service, and it differs from 
the National Mediation Board, which attempts to facilitate the settle- 
ment of disputes only before a strike or a threat of a strike has de- 
veloped. In mediation by the National War Labor Board there was 
always the possibility that if a party was unwilling to accept a solution 

^ See Cliaps 6 and 7 

The lack of principles is evident from the following: “Mr. O’NeaT What is 
the basis upon which a decision is made? ... Is it primarily to get the work done, 
irrespective of whether there is a just or unjust claim ^ Is the primary purpose to 
get them back into war production^ Mr Davis* I think that is a fair statement’’ 
First Supplemental National Defense Appropriation Bill for Hearings before 

the House Committee on Appropriations, Pt i, 77 Cong 2 sess , p 306 

®“By Executive Order No 9328, Apr 8, i943> Federal Register^ Vol. 8, p. 4681, 
some standards relative to wage determinations were given to the Board 

^ To Investigate Executive AgenaeSy Hearings before the House Special Com- 
mittee to Investigate Executive Agencies, 78 Cong, i sess, p 1483 
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offered by the NWLB or its employee, the Board could subsequently 
settle the case by compulsory arbitration. The potentiality of the 
Board’s imposition of its solution made a party more willing to accept 
its mediatory advice than he would be to accept the same solution pro- 
posed by a commissioner of conaliation of the Department of Labor. 
Thus conciliation as carried on was not voluntary like that offered by the 
Conciliation Service. 

The consequences of combining mediation and arbitration in the 
same agency were discussed previously. Because of these resulting 
difficulties, the performance of both functions tends to be impaired.®^ 
The regulatory function — that is the fixing of maximum wages — could 
hardly be separated from its arbitration function, since wages were 
involved in most dispute cases which it arbitrated. Although this 
merger of arbitration and regulation might appear to be peculiar, 
members of the Board did not believe that it was feasible to separate 
them. Generally it would not have been practicable to have two 
separate agencies fixing wages for the same type of work, because it 
might have led to a divergent treatment of a comparable situation 
depending on whether it arose in a dispute case or in a wage approval 
case.®* In one situation Congress has provided that wage approval cases 
are to be handled by a different agency than the one considering wages 
in dispute cases. By the 1944 amendments to the Price Control Act, in 
dispute cases, wages of employees subject to the Railway Labor Act 
can be determined by the National Mediation Board and the special 
emergency boards. But the approval of voluntary wage changes for 
these employees still remains in the Nati^al War Labor Board.®* 

Only the President enforced 
the Board^s orders. 

When the National War Labor Board reached a decision, it issued an 
order directing the parties to make a contract embodying the terms of 
its directive. As the Chairman of the Board said: ‘‘We substitute our 
volition for his” [the employer’s] .*° And the employer could not insist 

"WilLam L Leiserson, “Labor Faces a Crisis,” American Magazine, January 
1945 ) PP 20-21. 

“To Investigate Executive Agencies, Hearings before the House Special Com- 
mittee to Investigate Executive Agencies, p. 1463. 

* 58 Stat. 632 

"To Investigate Executive Agencies, Heanngs before the House Speaal Committee 
to Investigate Executive Agencies, p 1469 
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that the contract include a clause stating it was made under du- 
ress/^ 

Neither the executive order creating the Board nor the War Labor 
Disputes Act provided any direct means of enforcing its orders in 
dispute cases. The United States Court of Appeals for the District of 
Columbia held that neither the executive order creating the Board 
nor the War Labor Disputes Act made the Board’s decisions enforcea- 
ble. Consequently the court refused to review or enjoin the enforce- 
ment of these orders."*^ It asserted the Board was only advisory to the 
President, and if it referred a case to the President because a party 
refused to comply with its determination, he did not have to follow its 
recommendation. The act of June 25, 1943^® authorized the President 
to take over plants needed for the prosecution of the war, or in which 
war production had ceased because of a labor dispute. It was the 
policy of the Board to Inform the President if any party to a con- 
troversy refused to carry out an order of the Board. The President 
then took over the property of the employer irrespective of which 
party failed to comply. In at least 12 instances the property of the 
employer was taken by the President where it was the workers 
who refused to obey.^^ The Board also secured compliance with its 
determinations through the cancellation of war contracts.^® 

JEarely were sanctions 
afflied against unions. 

Although President Roosevelt stated that he would not require 
a labor union to comply with a decision of the Board, he did confer 
upon the Director of Economic Stabilization the authority to take 
limited steps against a union to secure compliance. The President had 
the right to sequestrate union funds temporarily, to withhold dues 
collected by the check-off, and to cancel union preference clauses in 
contracts where a union failed to abide by a decision of the Board, but 

Montgomery Ward Co , ii WLR 1720. 

^ NLWB V Montgomery Ward and Co 144 Fed. (zd) 528 (1944) and NWLB 
V U. S Gy f sum Co 145 Fed (2d) 97 (1944). 

^57 Stat, 163, 167, Sec, 8, see also act of Oct. 16, 1941, 55 Stat. 742. 

Ref or t of Executive Director to the National War Labor Boards Jan. 12, 1945, 

P- 5- 

^ To Investigate Executive Agencies, Hearings before the House Special Committee 
to Investigate Executive Agencies, p. 15 14-15, See also the case oi E, A, Laboratories, 
15 LRR 822 (1945). 

New York Times, July 10, 1943. 
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only after the government had confiscated the employers’ property/’ 
Only once were these sanctions used/^ 

As a part of the supposed labor-management agreement of Decem- 
ber 23, 1941 that led to the Board’s creation, labor pledged itself not 
to engage in any strikes in defense production. The Board refused to 
grant maintenance of membership to a union that engaged m a 
strike, either before or after the dispute was referred to the Board. 
According to the Board, the union demonstrated its irresponsibility 
by striking in violation of its pledge and thereby abrogated its 
claim to security The Board knew of no case where an international 
union punished a local for striking in violation of the no-strike 
agreement.®® As a result of this failure to apply sanctions against a 
labor organization, a strong and determmed union could often defy 
the Board and get what it wanted/^ The Umted Mine Workers of 
America and the American Federation of Musicians illustrate this. 

m, SUMMARY OF PEACEFUL ADJUSTMENT 
OF LABOR DISPUTES 

The federal government has made two approaches to the problem 
of minimizing labor disputes: it has attempted to prevent them from 
arising, and it has established machinery to facilitate their settlement 
when they arise. The guarantee of the worker’s right to organize and 
to bargain under the National Labor Relations Act is an example of an 
attempt to prevent disputes by removing a significant cause. The 
remedial approach consists of either conciliation or arbitration. 
Agenaes that have engaged in conciliation are the President, the 
Conciliation Service, the Maritime Labor Board, the National Labor 
Relations Board, and the National Mediation Board. The National 
Railroad Adjustment Board and the National War Labor Board 
engage in arbitration. 

Most of the agencies attempting to settle disputes take the attitude 
that the maintenance of industrial peace is their primary objective. 
They generally assume that any concession, not illegal, is justified if 

Executive Order No 9370, Aug* 16, 1943, Federal Register^ Vol. 8, p 1x463. 

^California Metal Trades Association^ 16 LRR 733, 812 (1944). 

^Monsanto Chemical Co, 2 WLR 479 (1942) 

^National War Agencies Affrofnation Billy 1945, Hearing's before House Com- 
mittee on Appropriations, Pt i, 78 Cong*. 2 sess, p. 281. 

Leiserson, ‘Tabor Faces a Crisis,” American Magazine^ January 1945, pp. 20-21. 
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by granting it a work stoppage can be avoided. It is implicitly assumed 
that no concession, not illegal, can have consequences more undesirable 
than a work stoppage. The Conciliation Service and several railway 
emergency boards have adopted this attitude. As a result of this policy 
an advantage is given to the party threatening to disrupt the industrial 
peace. Since lockouts and concerted activities by employers are illegal, 
it is only the employees who can threaten to break the peace by overt 
acts. Consequently the policy that the maintenance of industrial peace 
is all-important gives an advantage to labor. 

Not all of the agencies engaged in conciliation approach it in the 
same manner. The National Mediation Board mediates disputes only 
before the threat of a strike has developed. It generally does not 
mediate strikes. On the other hand the Conciliation Service and the 
National War Labor Board primarily mediate disputes only after a 
strike or threat of a strike has developed. The Conciliation Service 
and the National War Labor Board have sanctions available to compel 
the parties to accept their suggestions. The National War Labor Board 
and some of the industrial relations sections of war agencies had 
indirect sanctions that in some cases could be used against parties who 
were unwilling to accept suggestions for settling a dispute. 

Arbitration may be compulsory or voluntary. Arbitration under the 
Railway Labor Act is completely voluntary j it depends on the con- 
sent of both parties. But a dispute within the jurisdiction of the 
National Railroad Adjustment Board can be submitted to it by 
either party j the Board’s jurisdiction then is obligatory on the other 
party. The National War Labor Board could assume jurisdiction that 
was compulsory over any dispute that might affect the war effort, even 
though neither party desired it. 

Disputes submitted to arbitration are of two types — as to rights and 
as to interests. Arbitration of rights consists of the determination and 
application of the terms of an existing agreement to a specified dispute. 
The work of the National Railroad Adjustment Board, as well as 
most of the arbitration activities of the Conciliation Service, are of this 
type. The arbitration of interests is the determination of the terms of 
a new contract by the arbitral body when the parties cannot agree upon 
them by themselves. This type of arbitration is obviously more diffi- 
cult than the settlement of disputes as to rights. In the latter case the 
arbitrator has the contract of the parties as a standard on which to 
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base hjs decision. In settling a dispute as to interests there are no pre- 
existing standards to guide the arbitrator in determining what should 
be the terms of the new agreement. The National War Labor Board 
determined primarily disputes as to interests. 

Several agencies have attempted to combine concihation and arbi- 
tration. If the same agency is given both of these functions, it is diffi- 
cult for it to perform either one eflFectively. In conciliation the aim is 
to bring about a settlement of the dispute j almost any terms that will 
produce a settlement are desirable. In arbitration, the aim should be a 
sound settlement of the dispute on its merits. If the arbitrator follows 
the conciliation techniques, he may be charged with inconsistency j 
if the conciliator attempted to adhere to the principles he applied as 
an arbitrator, some might charge him with being prejudiced in 
advance. 

Various types of sanctions have been used to compel compliance with 
the decisions of the agencies engaged in facilitating the peaceful set- 
tlement of disputes. The decisions of the National Railroad Adjust- 
ment Boards and the voluntary arbitral boards provided for under 
the Railway Labor Act can be enforced by court action. The Concilia- 
tion Service and the Maritime Labor Board have attempted to use 
publicity as a sanction j but the use of any sanction, even publicity, 
tends to destroy the voluntary nature of the process, and it would also 
reduce the willingness of parties to accept the good offices of the 
agency. The President also tried to use publicity to secure com- 
pliance with his recommendations in conciliation, and the results were 
not very good. Public opmion is the only sanction the railroad 
emergency boards have had, and until 1941 it was successful. If 
either labor or management refuse to accept a recommendation of 
the National War Labor Board, the primary sanction used was the 
seizure of the employer’s property by the President. 



CHAPTER XI 
MAJOR TRENDS 

From this survey of statutes, administrative activities, and judicial 
decisions that relate to labor problems, it is evident that the federal 
government does not have a labor policy that can be regarded as a 
coherent and integrated system.^ The systematic arrangement and 
presentation of the material in this study might convey to the reader 
an erroneous idea concerning the degree of systematization that ac- 
tually exists. Since the Constitution does not confer on the federal 
government any direct authority to regulate labor relations or the 
conditions of employment, and since the fundamental law reserves 
to the exclusive jurisdiction of the states many powers that impinge 
upon any labor program, under our constitutional system it has 
not been easy to develop a well-rounded labor policy. Conversely, the 
lack of any systematic labor policy has been a factor contributing to 
the piecemeal nature of federal labor legislation. 

Nevertheless, among the maze of federal statutes, rules, regula- 
tions, and decisions in this field, it may be possible to distinguish the 
basic objectives of our labor policies and some of the major prin- 
ciples that are used to attain those objectives. The purpose of this 
book, it will be recalled, has been to see what are the objectives and 
practices and not to discuss their merits and defects. In recent years 
the major objective of the government in this field has been to secure 
for labor a larger income with shorter hours of work.^ It has sought to 
facilitate the attainment of this goal primarily through the bargaining 
efforts of the workers themselves. Only where they cannot attain 
desirable wages and working conditions by their own efforts, does the 
government directly set minimum conditions of employment. 

An effort will first be made to summarize the principles that have 
been developed in the process of aiding workers to improve conditions 
of employment by their own efforts. Some of the interrelationships 
of these principles and the conflicts involved in their application will 
be indicated. Then an attempt will be made to summarize the efforts 

^ Leo Wolman, “Labor Policy and the Volume of Employment,” Proceedings of the 
Academy of Political Science^ Vol i8 (1940), p 404 

* The same, p. 405. 
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of the government to set minimum standards of employment where 
the workers have not been able to attain these objectives themselves. 

Assisting workers to increase earnings and imfrove working condi- 
tions. Three basic pnnaples have been evident in the process of assist- 
ing workers to increase their earnings and to improve their working 
conditions. They are: (i) the government encourages workers to en- 
gage in concerted action 3 (2) the government protects the workers’ 
right to orgamze in their own way 3 and (3) the government seeks 
to promote the peaceful settlement of labor disputes. 

Concerted action is encouraged to facilitate employees to make col- 
lective agreements with their employers. Since by collective action 
the bargaining power of workers is increased, and consequently better 
terms of employment are secured, the government requires the em- 
ployer to engage in collective bargaining if the workers desire it. 
To facilitate the attainment of increased bargaining power, the right 
to organize, to strike, to picket, to boycott, and to 4 >argaIn collectively 
is protected, and employers are prohibited from interfering with 
workers who are exercising these rights. To give added assistance to 
organizing activities and to increase the bargaining power of workers, 
unions and employers are encouraged to enter into various kinds of 
union preference contracts 3 closed shop, union shop, preferential shop, 
and maintenance of membership agreements are all permitted where 
the negotiating union represents a majority of the employees. Of 
course employers and workers covered by the Railway Labor Act 
cannot enter into such agreements. 

Very few limitations are imposed on the workers’ use of strikes, 
pickets, and boycotts. These Instruments of self help can be utilized 
even if such use imposes considerable restraints on the free movement 
of goods in interstate commerce. A minority group of employees, with 
whom the employer Is forbidden to bargain, can use these weapons to 
Interfere with the rights granted to another labor organization that 
represents a majority of the workers in a bargaining unit. Although 
the representatives of a majority of the employees have the exclusive 
right to bargain for all employees, minority groups or unions, even 
though they have no members employed in a plant, have in effect 
an unlimited right to use boycotts, strikes, and pickets to attempt to 
coerce the employer to deal with them. Where a majority of the 
employees has selected a bargaining agent, it is illegal for an employer 



MAJOR TRENDS 


271 


to bargain with any other group of workers. Nevertheless it is not 
illegal for other groups to use these weapons to coerce him to commit 
an unfair labor practice that is prohibited by the National Labor 
Relations Act. 

As a part of the concerted activities encouraged by the government, 
workers have the right to bargain collectively, and employers have 
a corresponding duty to bargain with them. To determine whether the 
employer properly performs this duty, the National Labor Relations 
Board attempts to discover whether he bargained in good faith. In 
some instances it has been held that an employer has demonstrated his 
bad faith if he refused certain demands of his employees or if he 
requested the inclusion of certain clauses in an agreement. As thus 
applied, these tests have been to labor^s advantage; but in the hands 
of an agency manned by a staff unfriendly to labor, comparable tests 
of good faith could be used to labor^s disadvantage. 

The final objective of the various forms of concerted action is the 
formulation of collective agreements by employers and employees. 
But several aspects of the government’s labor program run contrary 
to the attainment of this objective. It is often difficult for employers 
to enforce effectively collective agreements made with labor unions, 
because many obstacles stand in the way of a suit against a labor or- 
ganization. Some friends of labor argue that it is not desirable for 
union funds to be used to pay a judgment arising out of a breach of 
an agreement with an employer.® Even though the workers contract 
not to engage in strikes, picketing, or boycotts, labor is not prevented 
from using such concerted activities to compel a modification of the 
agreement or to attain any other objective. One reason an employer 
makes an agreement with his workers is to free his establishment 
from interruptions resulting from strikes and boycotts. Many em- 
ployers see little to be gained from a collective agreement if they do 
not secure such enforceable advantages from it. 

Another fundamental principle of our labor policy is that workers 
have a right to form their own labor organizations. The employers 
are precluded from doing anything that interferes with the right of 
workers to organize and to bargain collectively. But the practical ap- 
plication of this principle involves a contradiction. For the employer 
to know with which group of his employees he must bargain, some 

* Edwin S Witte, The Government m Labor Disfutes (1932), pp 148-50, 
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government agency must exist to determine the appropriate bargaining 
unit and also to discover which group represents the majority of the 
employees in the unit. Since such an agency of the government must 
select the unit as a practical matter, it inevitably will interfere with 
the free right of workers to choose their own form of labor organiza- 
tion. Since the nature of the bargaining unit is sigmficant in determin- 
ing what organization will be chosen as the representative of the ma- 
jority, any government board that selects the bargaining unit will 
influence the choice of the workers in selecting their representatives. 
This is especially true when, as is often the case today, rival unions 
exist. 

Finally, the third major principle the government follows is that it 
desires to facilitate the peaceful settlemeAt of labor disputes. Various 
types of machinery have been set up to mediate, investigate, and 
arbitrate labor disputes. In practically all instances labor has a free 
right to choose whether or not it will use this machinery designed to 
make work stoppages unnecessary. But in no case is its right to strike 
really limited or restricted in order to encourage its use of the 
machinery. In some cases indirect sanctions are used to encourage em- 
ployers to utilize such devices. 

Conflict of objectives. Occasionally there are direct conflicts between 
the protection of the employees’ nght to engage in concerted action 
and the encouragement of the peaceful settlement of labor disputes. 
Even though administrative agencies exist to protect labor’s right 
to organize and to bargain, if workers feel that these rights have been 
transgressed, the employees can use measures of self help (strike, 
boycott, and so forth) at their own discretion, or they can call upon 
the government to enforce their nghts. Nothing is done to make it 
more attractive for employees to utilize the administrative or judicial 
machinery set up to protect these rights. Further, if labor feels its 
rights under a contract have been violated, it can engage in self help 
to enforce its own interpretation of the agreement, or it can bring 
an action in a court to secure compliance or damages. Here, again, 
nothing is done to make the use of direct action unattractive. 

When labor uses government machinery for the peaceful settlement 
of disputes, actually it does not thereby place itself in a disadvan- 
tageous position. The major objective of the agencies engaged in the 
peaceful settlement of disputes is to avoid a work stoppage, and the 
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party threatening to breach the industrial peace has the advantage, 
for there would be a tendency to believe that its demands must be 
appeased if it is to be dissuaded from its threat. Since almost any 
lockout by an employer is prohibited, most disputes involve the em- 
ployees’ threat of a strike, and workers generally make the direct 
threat to disturb the industrial peace. As a result labor suffers no 
significant loss of bargaining power by submitting to conciliation. 
Further, although the workers agree to conciliation or arbitration, 
they are still free to strike if the settlement proposed should be too 
displeasing to them. This potentiality of the ultimate use of the strike 
further tends to condition the outcome of the proceedings. 

The protection of the right of self-organization and the efforts to 
increase bargaining power are interrelated. All workers have the free 
right to organize, but only the group that represents a majority has the 
right to bargain. Putting the nght to bargain exclusively in the hands 
of the majority union of course tends to increase the bargaining power 
of this group of workers, because it gives to the union representing 
perhaps only a bare majority of the employees just as much bargaining 
power as though it actually represented all workers. As a consequence 
of this principle, the bargaining power of the majority group of the 
workers is strengthened. 

The relationship of the increase of bargaining power to the right 
of self organization can be illustrated in a number of other ways. 
Generally, the larger the bargaining unit the smaller is the actual right 
of the individual employee to engage in self organization. Groups of 
workers with specialized skills and problems have a more effective 
method to express their separate interests in small units than in large 
units. But small units tend to have less bargaining power than large 
ones. In designating bargaining units, the NLRB always has these 
two objectives before it — the protection of the workers’ right to 
organize, and assisting workers to increase their bargaining power. 
It has generally favored larger bargaining units, specifically because 
they have more bargaining power. 

As a further illustration of this tendency, workers with a free right 
to organize may join either local organizations or units affiliated with 
national bodies. A local union supported by a national organization will 
tend to have more bargaining power than an unaffiliated union, be- 
cause the affiliated union can engage in concerted action on a wider 
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plancj and because it has more power and resources at its disposal. The 
government in several diflEerent ways tends to favor the development 
of national organizations over unaffiliated local organizations. Thus, 
here again, the attainment of increased bargaining power is placed 
above the protection of the workers’ right of self determination. 

The union preference agreement also trenches on the employees’ 
right of self determination. If workers are hired on the basis of union 
membership and discharged if they cease to remain members in 
good standing, it can hardly be said that they have the right of 
self determination. They are not free to determine the union that 
they wish to join, and they are not free to leave it when they see fit 
to do so. Of course as a result of union preference, the bargaining 
power of the workers is augmented both as a consequence of the in- 
crease in the size of the labor organization, and because the union 
will tend to have a more monopolistic position concerning the labor 
supply. 

Thus generally when the government’s desire to increase the bar- 
gaining power of employees clashes with the protection of their right 
of self determination or with the desire to facilitate the peaceful 
settlement of disputes, the efforts to increase bargaining power prevail 
over the other two. It is immaterial whether or not this tendency is a 
result of a conscious effort on the part of the government. The de- 
sirability of this trend is not questioned in the present study. The 
only point being made here is that the increase in bargaining power is 
considered more important than the protection of the right of self 
determination or the maintenance of industrial peace. 

The determination of terms of emfloyTnent. As was said at the 
beginning of this chapter, the government has sought to help labor 
secure a larger income and shorter hours of employment. To accom- 
plish these objectives, the federal government relies primarily on the 
worker’s own efforts with government assistance to increase bargain- 
ing power, and it does not generally rely on the direct determination 
of the conditions of employment by the government. Only where 
labor by its own efforts has not secured the desired minimum condi- 
tions of employment, has the government fixed minimum wages, 
maximum hours, and other conditions of work. 

Minimum wages have now been fixed under various separate laws 
and even maximum wages are being set, but only as a wartime meas- 
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ure. No real standards have ever been developed and applied in the 
process of determining either minimum or maximum wages. Diverse 
and dissimilar standards exist: the prevailing wage, the prevaihng 
minimum wage, the highest wage that will not adversely affect em- 
ployment, and a number of others. The administrative agencies con- 
cerned have given no real objective substance to these standards. In 
the Fair Labor Standards Act, Congress has set one general standard 
for the determination of minimum wages, but the National War Labor 
Boar^ employed another one. Although the Fair Labor Standards Act 
contains a minimum wage standard of general application, Congress 
has established a higher minimum wage standard applicable to em- 
ployees of government contractors and to persons employed by re- 
cipients of certain government subsidies. 

Maximum hours of work are regulated, but it is not easy to discover 
the logical principles on which these regulations are based. Forty hours 
a week is the maximum for general employment, 60 to 70 hours a 
week is the maximum for motor transportation, and on railroads 8 
hours a day is used for pay purposes, and 16 hours a day for purposes 
of safety. Separate maximum hour regulations apply to employees of 
government contractors. Spreading employment, increasing purchas- 
ing power, and the promotion of safety are among the objectives of 
these maximum hour laws. Even in a period of a labor shortage, the 
government still considered as desirable the payment of time and a 
half for all work in excess of 40 hours a week, though the require- 
ment originally was adopted to spread work during a period of un- 
employment. The only logical basis for this requirement was that the 
higher rate of pay would encourage employees to work longer hours. 

The sole objective of this study is to describe the labor policy of 
the government. Whether or not that policy succeeds in attaining its 
objectives has not been considered. Nor has the desirability of its basic 
objectives been within the scope of this undertaking. 
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